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ASSIGNMENT AND ASSUMPTION AGREEMENT 

 

This Assignment and Assumption Agreement (this “Assignment”), dated as of [●], 2018 (“Execution 
Date”), is by and between Pacific Gas and Electric Company, a California corporation (“PG&E” or 
“Assignor”), and [●], a [insert type of entity and state of registration] (“Assignee”).  Assignor and 
Assignee may be referred to herein individually as “Party” or collectively as “Parties”. 

RECITALS 

WHEREAS, Assignor is a party to the PPA (as defined herein), and pursuant to the terms and conditions 
of the PPA, Assignor purchases from Seller the Product generated from the Project, as such terms are 
defined in the PPA; 

WHEREAS, Assignee desires to purchase and receive all of the Product generated from the Project that is 
subject to the PPA; and 

WHEREAS, Assignor desires to assign to Assignee all its rights, interests, obligations and liabilities in 
the PPA and Assignee desires to accept and assume such rights, interests, obligations and liabilities, each 
in accordance with the terms and conditions set forth in this Assignment; 

NOW, THEREFORE, in consideration of the foregoing and other good and valuable consideration, the 
receipt and sufficiency of which are hereby acknowledged, the Parties hereby agree as follows: 

AGREEMENT 

ARTICLE ONE 
 

DEFINITIONS 

1.1 Terms Defined in PPA. 

All capitalized terms used herein and not otherwise defined in Appendix A hereto shall have the 
meanings set forth, and shall be construed and interpreted in the manner described, in the PPA. 

1.2 Definitions. 

Capitalized terms used in this Assignment, including the appendices hereto, have the meaning set 
forth in Appendix A, unless otherwise specified. 

ARTICLE TWO 
 

TERM 

2.1 Term. 

The “Term” of this Assignment shall commence upon the Execution Date and shall continue until 
the expiration of the Assignment Period, provided that this Assignment shall thereafter remain in 
effect until the Parties have fulfilled all obligations arising under this Assignment, including any 
Monthly Assignor Payments, Termination Payment, indemnification payments or other damages, 
are paid in full (whether directly or indirectly, such as through set-off or netting) and the 
Assignment Performance Assurance is released and/or returned as applicable.  All provisions 
relating to invoicing, payment, delivery, settlement of other liabilities incurred pursuant to this 
Assignment and dispute resolution survive for the period necessary to effectuate the rights of the 
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Party benefited by such provision except as otherwise specified herein.  Notwithstanding 
anything to the contrary in this Assignment, (i) all rights under Article Ten (Indemnities) and any 
other indemnity rights survive the end of the Term for an additional twelve (12) months after; (ii) 
all rights and obligations under Article Thirteen (Confidentiality) survive the end of the Term for 
an additional two (2) years; and (iii) all provisions relating to limitations of liability survive 
without limit. 

2.2 Binding Nature. 

(a) Upon Execution Date.  This Assignment shall be effective and binding as of the 
Execution Date, but only to the extent required to give full effect to, and enforce, the 
rights and obligations of the Parties under: 

(i) Article One, Article Two, Article Six, Article Seven, Article Eight, Article Nine, 
Article Twelve, Article Thirteen, Article Fourteen, and Article Fifteen; and 

(ii) Section 3.3, Section 5.1, Section 5.2, Section 5.4 and Section 5.5. 

(b) Upon Effective Date.  This Assignment shall be in full force and effect, enforceable and 
binding in all respects, upon occurrence of the date on which all Assignment Conditions 
Precedent have been obtained or waived in writing by both Parties in accordance with 
Section 2.3 (“Effective Date”).  Unless otherwise specified, all obligations of the Parties 
are binding throughout the Assignment Period. 

2.3 Assignment Conditions Precedent. 

(a) The Effective Date shall occur after all the following “Assignment Conditions Precedent” 
have been obtained or waived in writing by both Parties by the deadlines set forth in 
Section 2.3(b): 

(i) The Seller under the PPA has provided its written consent to the assignment of 
the PPA without conditions unacceptable to the Parties, or either of them 
(“Consent Agreement(s)”); and 

(ii) CPUC Assignment Approval has been received by Assignor.  “CPUC 
Assignment Approval” means a final and non-appealable order of the CPUC, 
without conditions or modifications unacceptable to the Parties, or either of them, 
which contains the following terms: 

(A) approves both the Assignment and the Consent Agreement(s) in their 
entirety, including payments to be made and obligations to be performed 
by Assignor under such Consent Agreement(s) and the PPA, [subject to 
CPUC review of PG&E’s administration of the Assignment and the 
Consent Agreement(s)]; and 

(B) finds that, in the event that a Reassignment Date occurs, Assignor’s 
further procurement pursuant to the PPA, including payments to be made 
to enable PG&E to resume its obligations as the Buyer under the PPA, 
shall be fully treated as procurement pursuant to the CPUC Approval (as 
defined in the PPA) as of the date that such CPUC Approval occurred. 

(b) Assignment Conditions Precedent Delayed.  The Assignment Condition Precedent in 
Section 2.3(a)(i) must be obtained on or before [●] days from the Execution Date.  The 
Assignment Condition Precedent in Section 2.3(a)(ii) must be obtained on or before three 
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hundred sixty five (365) days from the date on which Assignor files this Assignment with 
the CPUC seeking CPUC Assignment Approval.  If either Assignment Condition 
Precedent has not been obtained by its respective deadline, then either Party may 
terminate this Assignment effective upon Notice to the other Party, unless the need for 
such Assignment Condition Precedent has been waived in writing by both Parties.  
Neither Party shall have any obligation or liability to the other by reason of such 
termination. 

ARTICLE THREE 
 

ASSIGNMENT & ASSUMPTION 

3.1 Assignment. 

Assignor hereby absolutely, irrevocably and unconditionally (except in the event of a reassignment 
pursuant to Section 5.3) conveys, transfers, assigns and delivers to Assignee all of Assignor’s right, 
title and interest in, to and under the PPA, together with all rights, obligations, and benefits 
attached thereto, during the Assignment Period.   

3.2 Acceptance and Assumption. 

Assignee hereby irrevocably and unconditionally (except in the event of a reassignment pursuant to 
Section 5.3) (a) acquires, and accepts the conveyance, transfer, assignment and delivery of, 
Assignor’s right, title and interest in, to and under the PPA during the Assignment Period and (b) 
assumes from Assignor, and agrees to pay, perform and discharge when due, and shall be liable 
with respect to, all the liabilities and obligations of Buyer (including incurrence of costs allocated 
to Buyer under the PPA associated with the PPA during the Assignment Period.  Assignor shall 
be relieved of all of its duties, obligations and liabilities under the PPA during the Assignment 
Period; provided that Assignor shall in no event be released from any such duty, obligation or 
liability arising or relating to any event occurring prior to the Transfer Date. 

3.3 Conditions Precedent to Transfer Date. 

(a) The Transfer Date will occur, and the Assignment Period commence, on the date on 
which all the following “Transfer Date Conditions Precedent” have been obtained or 
waived in writing by both Parties: 

(i) The Assignment Conditions Precedent have been obtained or waived in writing 
by both Parties in accordance with Section 2.3; 

(ii) Assignee has posted with Buyer the required Assignment Performance Assurance 
in accordance with Section 9.3; and 

(iii) The Parties have (A) completed the process required by the CAISO to transfer 
Scheduling Coordinator services and responsibilities for the Project from 
Assignor to Assignee, as required, (B) completed the process required by 
WREGIS to establish Assignee’s WREGIS account and enable Seller to transfer 
WREGIS Certificates to Assignee during the Assignment Period; and (C) 
completed any process required by CAISO to transfer Capacity Attributes from 
the Project subject to the PPA to Assignee during the Assignment Period.   

(b) Each Party shall use commercially reasonable efforts to satisfy the Transfer Date 
Condition Precedent in Section 3.3(a)(iii) by the applicable deadline set forth in Section 
3.3(c).  Each Party shall, upon the other Party’s request, exercise commercially 
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reasonable efforts to assist the other Party in the satisfaction of the Transfer Date 
Condition Precedent in Section 3.3(a)(iii) by the applicable deadline set forth in Section 
3.3(c). 

(c) If the Transfer Date has not occurred on or before [●] days after the Assignment 
Conditions Precedent have been obtained or waived in writing by both Parties in 
accordance with Section 2.3, then Assignor may terminate this Assignment effective 
upon Notice to Assignee, unless the Transfer Date Condition Precedent in Section 
3.3(a)(iii) has been waived in writing by both Parties.  Neither Party shall have any 
obligation or liability to the other by reason of such termination. 

ARTICLE FOUR 
 

COMPENSATION & PAYMENT 

4.1 Assignee Purchase Price. 

The “Assignee Purchase Price” is [insert price in $/MWh]. 

4.2 Monthly Assignor Payment. 

(a) In accordance with this Article Four, Assignor shall make a Monthly Assignor Payment 
to Assignee.  The “Monthly Assignor Payment” will be calculated as follows: 

𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀ℎ𝑙𝑙𝑙𝑙 𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝑀𝑀𝑀𝑀𝐴𝐴 𝑃𝑃𝑃𝑃𝑙𝑙𝑃𝑃𝑃𝑃𝑀𝑀𝑀𝑀
=  (𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀ℎ𝑙𝑙𝑙𝑙 𝑆𝑆𝑃𝑃𝑙𝑙𝑙𝑙𝑃𝑃𝐴𝐴 𝐼𝐼𝑀𝑀𝐼𝐼𝑀𝑀𝐴𝐴𝐼𝐼𝑃𝑃 𝐴𝐴𝑃𝑃𝑀𝑀𝐴𝐴𝑀𝑀𝑀𝑀)  
−  (𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝑀𝑀𝑃𝑃𝑃𝑃 𝑃𝑃𝐴𝐴𝐴𝐴𝐼𝐼ℎ𝑃𝑃𝐴𝐴𝑃𝑃 𝑃𝑃𝐴𝐴𝐴𝐴𝐼𝐼𝑃𝑃 ×𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀ℎ𝑙𝑙𝑙𝑙 𝑀𝑀𝑀𝑀ℎ) 

 
“Monthly Seller Invoice Amount for Delivered Energy” means the total amount in dollars 
(US$) invoiced by Seller to Assignee on a monthly basis in accordance with the PPA for 
amounts due for Delivered Energy and Excess Delivered Energy.  For the avoidance of 
doubt, the Monthly Seller Invoice Amount for Delivered Energy excludes amounts due 
for [include if applicable under PPA: Deemed Delivered Energy, Excess Deemed 
Delivered Energy, and] any other costs, charges or penalties incurred under the PPA as a 
result of Assignee’s administration of the PPA; and 

“Monthly MWh” means MWh during the applicable month of Delivered Energy and 
Excess Delivered Energy under the PPA. 

4.3 Billing and Payment. 

(a) No later than [•] Business Days after the receipt of the Monthly Seller Invoice under the 
PPA, Assignee shall invoice the Assignor for the Monthly Assignor Payment.  Such 
invoice shall include reasonable proof that Assignee paid the Monthly Seller Invoice due 
under the PPA for the applicable month. 

(b) Payment of all undisputed amounts owed shall be due by forty-five (45) Business Days 
after receipt by Assignor of both Assignee’s invoice and reasonable proof that Assignee 
paid the Monthly Seller Invoice due under the PPA for the applicable month (“Monthly 
Payment Date”).  If the Monthly Payment Date is not a Business Day, then such invoice 
or payment shall be provided on the next following Business Day.  Each Party will make 
payments by automatic clearing house (ACH) electronic funds transfer, or by other 
mutually agreeable method(s), to the account designated by the other Party. Any 
undisputed amounts not paid by the Monthly Payment Date will be deemed delinquent 
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and will accrue interest at the Interest Rate, such interest to be calculated from and 
including the Monthly Payment Date to but excluding the date the delinquent amount is 
paid in full. 

4.4 Netting. 

If each Party is required to pay the other an amount in the same month pursuant to this 
Assignment, then the Party owing the greater aggregate amount will pay to the other Party the 
difference between the amounts owed.  Assignor is expressly authorized to set off from any of its 
payments hereunder an amount owed by Assignee to Assignor in accordance with this 
Assignment. 

4.5 Disputes and Adjustment of Invoices. 

In the event an invoice for the Monthly Assignor Payment or portion thereof or any other claim or 
adjustments arising hereunder, is disputed, payment of the undisputed portion of the invoice shall 
be required to be made when due, with Notice of the objection given to the other Party. Any such 
invoice dispute or invoice adjustment shall be in writing and shall state the basis for the dispute or 
adjustment. Payment of the disputed amount shall not be required until the dispute is resolved.  
The Parties agree to use good faith efforts to resolve the dispute or identify the adjustment as 
soon as possible in accordance with the provisions of Article Fourteen (Dispute Resolution).  
Upon resolution of the dispute or calculation of the adjustment, any required payment shall be 
made within fifteen (15) calendar days of such resolution along with interest accrued at the 
Interest Rate from and including the due date, but excluding the date on which the payment is 
made.  Inadvertent overpayments shall be returned upon request or deducted by the Party 
receiving such overpayment from subsequent invoices, with interest accrued at the Interest Rate 
from and including the date of such overpayment to but excluding the date repaid or deducted by 
the Party receiving such overpayment.  Any dispute with respect to an invoice is waived unless 
the other Party is Notified in accordance with this Section 4.5 within twelve (12) months after the 
invoice is rendered or any specific adjustment to the invoice is made.  If an invoice is not 
rendered within twelve (12) months after the close of the month during which performance giving 
rise to the payment obligation occurred, the right to payment for such performance is waived. 

ARTICLE FIVE 
 

EVENTS OF DEFAULT; REMEDIES 

5.1 Events of Default. 

(a) A Party will be deemed a Defaulting Party upon the occurrence of any of the following 
events (each an “EOD”): 

(i) Solely with respect to Assignee, Assignee fails to satisfy the creditworthiness and 
collateral requirements and Assignee fails to provide alternate collateral 
acceptable to Assignor within ten (10) Business Days of Assignor’s written 
demand therefor pursuant to Article Nine; 

(ii) Solely with respect to Assignee, an Event of Default arising from Assignee’s 
performance, or failure to perform, as Buyer occurs and is continuing under the 
PPA during the Assignment Period. 

(iii) Such Party applies for, consents to, or acquiesces in the appointment of a trustee, 
receiver or custodian of its assets, or the initiation of a bankruptcy, 
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reorganization, debt arrangement, moratorium or any other proceeding under 
bankruptcy laws; 

(iv) absent the consent or acquiescence of the other Party, appointment of a trustee, 
receiver or custodian of such Party’s assets, or the initiation of a bankruptcy, 
reorganization, debt arrangement, moratorium or any other proceeding under 
bankruptcy laws, which in either case, is not dismissed within sixty (60) days; 

(v) Such Party fails to pay an amount when due and such failure continues for ten 
(10) Business Days after Notice thereof is received by the Party failing to make 
such payment; 

(vi) Any representation or warranty made by such Party pursuant to Article Six is 
false or misleading in any material respect when made, if not cured within thirty 
(30) days after delivery of Notice from the other Party that any material 
representation or warranty made in Article Six is false, misleading or erroneous 
in any material respect;  

(vii) Such Party consolidates or amalgamates with, or merges with or into, or transfers 
all or substantially all of its assets to another entity and at the time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving, or 
transferring entity fails to assume all of the obligations of such Party under this 
Assignment to which it or its predecessor was a party by operation of Law or 
pursuant to an assumption agreement reasonably satisfactory to the other Party; 
or 

(viii) Such Party fails to perform any of its material obligations or covenants under this 
Assignment not otherwise addressed in this Section 5.1, and such default (which 
is not otherwise specified to be an EOD hereunder) continues for thirty (30) days 
after Notice specifying the failure is received; provided, however, that such 
period shall be extended for an additional reasonable period not to exceed one 
hundred twenty (120) days if cure cannot be effected in thirty (30) days and if 
corrective action, reasonably calculated to cure the default within a reasonable 
period of time, is instituted by the Defaulting Party within the thirty (30) day 
period and so long as such action is diligently pursued until such default is 
corrected. 

5.2 Early Termination. 

(a) If and for as long as an EOD with respect to a Defaulting Party has occurred and is 
continuing, the other Party (“Non-Defaulting Party”) has the right to (i) by sending  
Notice, designate a day, no earlier than the day such Notice is deemed to be received (as 
provided in Section 15.4) and no later than twenty (20) days after such Notice is deemed 
to be received (as provided in Section 15.4), as an early termination date of this 
Assignment (“Early Termination Date”), (ii) accelerate all amounts owing between the 
Parties, (iii) end the Term effective as of the Early Termination Date, (iv) if the EOD 
occurs on or after the Transfer Date, collect the Termination Payment unless the EOD is 
an EOD of Assignor and Assignor elects to exercise its reassignment rights in accordance 
with Section 5.3, (v) withhold any payments due to the Defaulting Party under this 
Assignment, (vi) suspend performance, and/or (vii) exercise any other right or remedy 
available at Law or in equity to the extent otherwise permitted under this Assignment.   



 
 7  

 

(b) In the event of an early termination as a result of an EOD that occurs on or after the 
Transfer Date, the Non-Defaulting Party shall calculate, in a commercially reasonable 
manner, a Termination Payment as of the Early Termination Date.  The Non-Defaulting 
Party shall not have to enter into any transactions to replace the Assignment in order to 
establish a Settlement Amount. 

(c) As soon as practicable after establishing an Early Termination Date with respect to an 
EOD that occurs on or after the Transfer Date, the Non-Defaulting Party shall Notify the 
Defaulting Party of the amount of the Termination Payment and whether the Termination 
Payment is owed to the Non-Defaulting Party.  The Notice will include a written 
statement explaining in reasonable detail the calculation of such amount and the sources 
for such calculation.  The Party that owes the Termination Payment shall make such 
payment to the other Party within ten (10) Business Days after such Notice is effective. 

(d) If the Defaulting Party disputes the Non-Defaulting Party’s calculation of the 
Termination Payment, in whole or in part, the Defaulting Party shall, within five (5) 
Business Days of receipt of the Non-Defaulting Party’s calculation of the Termination 
Payment, provide to the Non-Defaulting Party a detailed written explanation of the basis 
for such dispute.  Disputes regarding the Termination Payment shall be resolved in 
accordance with Article Fourteen. 

(e) Assignor may terminate this Assignment upon Notice to Assignee with no further 
liability or obligations to Assignee thereafter if the PPA is terminated for any reason 
other than an EOD of Assignee during the Assignment Period. 

5.3 Re-Assignment to Assignor. 

(a) Upon the occurrence of and during the continuance of an EOD, Assignor shall have the 
right, but not the obligation, to assume all rights and obligations of Buyer under the PPA 
that accrue or are incurred from and after the Reassignment Date.  For the avoidance of 
doubt, Assignor shall not assume rights or obligations of Buyer under the PPA that 
accrued or were incurred during the Assignment Period.   

(b) If exercising its right under this Section 5.3, Assignor shall provide Assignee with [●] 
Business Days’ Notice of the date upon which the reassignment from Assignee to 
Assignor shall take place (“Reassignment Date”).   

(c) Assignee and Assignor each agree to execute and deliver such additional instruments and 
take such additional commercially reasonable steps as may reasonably be necessary to 
give effect to such reassignment, including prompt completion of, as applicable, (i) the 
process required by the CAISO to transfer Scheduling Coordinator services and 
responsibilities for the Project from Assignee to Assignor, (ii) the process required by 
WREGIS to enable Seller to transfer WREGIS Certificates to Assignor after the 
Assignment Period; and (iii) any process required by CAISO to transfer Capacity 
Attributes from the Project to Assignor after the Assignment Period.  From the 
Reassignment Date until such time as the CAISO has transitioned to Assignor Scheduling 
Coordinator services and responsibilities for the Project, (A) Assignee as Scheduling 
Coordinator, or its agent, shall take and follow the instructions of Assignor’s Authorized 
Representative with respect to the performance of all Scheduling Coordinator duties and 
functions, and (B) Assignee shall transfer to Assignor all market revenues from CAISO 
market participation and all WREGIS certificates associated with or created by the 
Project. 



 
 8  

 

5.4 Rights and Remedies Are Cumulative. 

The rights and remedies of a Party pursuant to this Article Five are cumulative and in addition to 
the rights of the Parties otherwise provided in this Assignment; provided that the Termination 
Payment will be the sole remedy for damage due to termination of this Assignment (but will not 
preclude recovery by a Party for other damages sustained as a result of an Event of Default that 
does not result in termination of this Assignment). 

5.5 Waiver. 

The Non-Defaulting Party will be deemed to have waived its rights to declare an Early 
Termination Date and to demand remedies under Section 5.2 if the Non-Defaulting Party fails to 
provide Notice of an Early Termination Date within one hundred eighty (180) days of the date on 
which the Event of Default becomes known, or reasonably knowable, to the Non-Defaulting 
Party; provided, however, that the time period for providing Notice of an Early Termination Date 
and a demand for remedies will not be deemed waived if (a) the Defaulting Party has consented 
to an extension of time or (b) the Non-Defaulting Party has provided Notice of the Event of 
Default and the Defaulting Party has represented that it is seeking to cure and the delay in 
providing such Notice is in reliance by the Non-Defaulting Party on the good faith attempt by the 
Defaulting Party to cure.  A Party may not withhold payments or suspend performance under 
Section 5.2 for a period of more than twenty (20) Business Days unless an Early Termination 
Date has been declared, and Notice thereof given, in accordance with Section 5.2. 

ARTICLE SIX 
 

REPRESENTATIONS & WARRANTIES; COVENANTS 

6.1 Assignor Representations and Warranties. 

Assignor represents and warrants to the Assignee that, as of the Execution Date and the Transfer 
Date: 

(a) The representations and warranties of Assignor as Buyer under the PPA remain true and 
correct. 

(b) The Conditions Precedent to the effectiveness of the PPA were met or waived by the 
parties to the PPA and the PPA is in full force and effect. 

(c) To Assignor’s knowledge, no Events of Default have occurred and are continuing under 
the PPA as of the Execution Date and no such Events of Default have occurred and are 
continuing under the PPA as of the Transfer Date except those set forth in Assignor’s 
Notice provided to Assignee [●] Business Days prior to the Transfer Date. 

6.2 Assignee Representations and Warranties. 

Assignee represents and warrants to the Assignor that, as of the Execution Date and Transfer 
Date: 

(a) it is duly organized, validly existing and in good standing under the Laws of the 
jurisdiction of its formation and is qualified to transact business in the State of California 
and in all jurisdictions where the ownership of its properties or its operations require such 
qualification, except where the failure to so qualify would not have a material adverse 
effect on its financial condition, its ability to own its properties or transact its business, or 
to carry out the transactions contemplated hereby; 



 
 9  

 

(b) it has all Governmental Approvals necessary for it to legally perform its obligations 
under this Assignment; 

(c) it has full power and authority to carry on its business as now conducted and to enter into, 
and carry out its obligations under this Assignment, and the execution, delivery and 
performance of this Assignment are within its powers, have been duly authorized by all 
necessary action and do not violate any of the terms and conditions in its governing 
documents, any contracts to which it is a party or any Law, rule, regulation, order or the 
like applicable to it; 

(d) execution and delivery of this Assignment and performance or compliance with any 
provision hereof will not result in the creation or imposition of any lien upon its 
properties, or a breach of, or constitute a default under, or give to any other Persons any 
rights of termination, amendment, acceleration or cancellation of any agreement to which 
it is a party or by which any of its respective properties is bound or affected;  

(e) this Assignment and each other document executed and delivered in accordance with this 
Assignment constitutes its legally valid and binding obligation enforceable against it in 
accordance with its terms, subject to any Equitable Defenses; 

(f) it is not Bankrupt and there are no proceedings pending or being contemplated by it or, to 
its knowledge, threatened against it which would result in it being or becoming Bankrupt; 

(g) there is not pending or, to its knowledge, threatened against it or any of its Affiliates any 
legal proceedings that could materially adversely affect its ability to perform its 
obligations under this Assignment; 

(h) no Event of Default with respect to it has occurred and is continuing and no such event or 
circumstance would occur as a result of its entering into or performing its obligations 
under this Assignment;  

(i) it is a “forward contract merchant” within the meaning of the United States Bankruptcy 
Code (as in effect as of the Execution Date of this Assignment); 

(j) it has entered into this Assignment in connection with the conduct of its business and it 
has the capacity or the ability to make or take assignment of the PPA as provided in this 
Assignment; and 

(k) it is acting for its own account, has made its own independent decision to enter into this 
Assignment and as to whether this Assignment is appropriate or proper for it based upon 
its own judgment, is not relying upon the advice or recommendations of the other Party in 
so doing, and is capable of assessing the merits of and understanding, and understands 
and accepts, the terms, conditions and risks of this Assignment. 

6.3 General Covenants. 

Each Party covenants that throughout the Assignment Period: 

(a) it shall continue to be duly organized, validly existing and in good standing under the 
Laws of the jurisdiction of its formation and qualified to conduct business in the State of 
California and in all jurisdictions where ownership of its properties or its operations 
require such qualifications, except where the failure to do so would not have a material 
adverse effect on its financial condition, its ability to own its properties or transact its 
business, or to carry out the transactions contemplated hereby; 
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(b) it shall maintain (or obtain from time to time as required, including through renewal, as 
applicable) all Governmental Approvals necessary for it to legally perform its obligations 
under this Assignment; and 

(c) it shall perform its obligations under this Assignment in a manner that does not violate 
any of the terms and conditions in its governing documents, any contracts to which it is a 
party or any Law applicable to it. 

6.4 Assignee Covenants. 

Assignee covenants that throughout the Assignment Period: 

(a) Assignee shall Notify Assignor in writing within one Business Day after any Event of 
Default under the PPA has occurred. 

(b) Assignee shall provide Assignor with a copy of every notice sent or received by Assignee 
under the PPA within one Business Day of sending or receiving such notices. 

(c) Assignee shall not propose any amendment to the PPA, consent to any Seller-requested 
amendment to the PPA, or grant any waiver of the rights or obligations of the parties 
under the PPA, without first obtaining Assignor’s written consent to such amendment or 
waiver.   

(d) Assignee shall not terminate the PPA, or provide a Seller with a notice of termination 
under the PPA, without prior written consent of Assignor.   

(e) Assignee shall not assign the PPA to any Person without Assignor’s prior written 
consent.   

(f) Assignee shall not accept or agree to Seller’s request for any change or modifications to 
the Project without Assignor’s prior written consent. 

(g) Assignee shall make the representations and warranties of the Buyer set forth in the PPA 
to the Seller as of the Transfer Date.   

ARTICLE SEVEN 
 

FORCE MAJEURE 

7.1 Effect of Force Majeure. 

A Party shall not be considered to be in default in the performance of its obligations to the extent 
that the failure or delay of its performance is due to a Force Majeure event, and the non-affected 
Party shall be excused from its corresponding performance obligations for the period of the 
affected Party’s failure or delay of performance.  The burden of proof for establishing the 
existence and consequences of an event of Force Majeure lies with the Party initiating the claim. 

7.2 Notice of Force Majeure. 

Within five (5) Business Days of the commencement of an event of Force Majeure, the Party 
desiring to invoke the Force Majeure event as a cause for delay in its performance of, or failure to 
perform, any obligation hereunder, shall provide the other Party with Notice in the form of a letter 
identifying the event of Force Majeure and describing in detail the particulars of the occurrence 
giving rise to the Force Majeure event including the expected duration, when known, and the 
effect of such Force Majeure event.  Failure to provide timely Notice constitutes a waiver of a 



 
 11  

 

claim of Force Majeure.  Promptly, but in any event within ten (10) days after a Notice is given 
pursuant to the preceding sentence, the Parties shall meet to discuss the basis and terms upon 
which the arrangements set out in this Assignment shall be continued taking into account the 
effects of such event of Force Majeure. 

7.3 Mitigation of Force Majeure. 

The suspension of a Party’s performance under the Assignment due to a claim of Force Majeure 
shall be of no greater scope and of no longer duration than is required by the Force Majeure 
event.  A Party suspending performance due to Force Majeure shall take, or cause to be taken, 
such action as may be necessary to void, or nullify, or otherwise to mitigate, in all material 
respects, the effects of such event of Force Majeure.  The Parties shall take all reasonable steps to 
resume normal performance under this Assignment after the cessation of any Force Majeure 
event. 

ARTICLE EIGHT 
 

LIMITATIONS 

8.1 Limitations on Remedies, Liability and Damages. 

EXCEPT AS MAY OTHERWISE BE EXPRESSLY PROVIDED IN THIS ASSIGNMENT, 
THERE IS NO WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR 
PURPOSE, AND ANY AND ALL IMPLIED WARRANTIES ARE DISCLAIMED.  THE 
PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES 
PROVIDED IN THIS ASSIGNMENT SATISFY THE ESSENTIAL PURPOSES HEREOF.  
FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE 
OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES 
SHALL BE THE SOLE AND EXCLUSIVE REMEDY, THE OBLIGOR’S LIABILITY SHALL 
BE LIMITED AS SET FORTH IN SUCH PROVISION AND ALL OTHER REMEDIES OR 
DAMAGES AT LAW OR IN EQUITY ARE WAIVED UNLESS THE PROVISION IN 
QUESTION PROVIDES THAT THE EXPRESS REMEDIES ARE IN ADDITION TO OTHER 
REMEDIES THAT MAY BE AVAILABLE.  IF NO REMEDY OR MEASURE OF DAMAGES 
IS EXPRESSLY PROVIDED HEREIN, THE OBLIGOR’S LIABILITY SHALL BE LIMITED 
TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES SHALL BE 
THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR DAMAGES AT 
LAW OR IN EQUITY ARE WAIVED UNLESS EXPRESSLY HEREIN PROVIDED.  
NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, 
PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR OTHER 
BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR CONTRACT, 
UNDER ANY INDEMNITY PROVISION (OTHER THAN IN ARTICLE TEN) OR 
OTHERWISE EXCEPT TO THE EXTENT PART OF AN EXPRESS REMEDY OR 
MEASURE OF DAMAGES HEREIN.  UNLESS EXPRESSLY HEREIN PROVIDED, AND 
SUBJECT TO THE PROVISIONS OF ARTICLE TEN (INDEMNITIES), IT IS THE INTENT 
OF THE PARTIES THAT THE LIMITATIONS HEREIN IMPOSED ON REMEDIES AND 
THE MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR CAUSES 
RELATED THERETO, INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER 
SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE.  
TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE DIFFICULT 
OR IMPOSSIBLE TO DETERMINE, OR OTHERWISE OBTAINING AN ADEQUATE 
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REMEDY IS INCONVENIENT AND THE DAMAGES CALCULATED HEREUNDER 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

ARTICLE NINE 
 

CREDIT AND COLLATERAL REQUIREMENTS 

9.1 Assignor Financial Information. 

If requested by Assignee, Assignor shall deliver to Assignee (a) within one hundred twenty (120) 
days after the end of each fiscal year with respect to Assignor, a copy of Assignor’s annual report 
containing audited consolidated financial statements for such fiscal year, if available, and (b) 
within sixty (60) days after the end of each of Assignor’s first three fiscal quarters of each fiscal 
year, a copy of Assignor’s quarterly report containing unaudited consolidated financial statements 
for each accounting period, if available, prepared in accordance with Generally Accepted 
Accounting Principles.  Assignor shall be deemed to have satisfied all of the aforestated  delivery 
requirement if the applicable report is publicly available on Assignor’s website or on the SEC 
EDGAR information retrieval system; provided however, that should such statements not be 
available on a timely basis due to a delay in preparation or certification, such delay shall not be an 
Event of Default, so long as such statements are provided to Assignee upon their completion and 
filing with the SEC. 

9.2 Assignee Financial Information. 

If requested by Assignor, Assignee shall deliver to Assignor (a) within one hundred twenty (120) 
days following the end of each fiscal year, a copy of Assignee’s annual report containing 
unaudited consolidated financial statements for such fiscal year, if available, and (b) within sixty 
(60) days after the end of each of its first three fiscal quarters of each fiscal year, a copy of such 
Assignee’s quarterly report containing unaudited consolidated financial statements for such fiscal 
quarter, if available.  In all cases the statements shall be for the most recent accounting period and 
shall be prepared in accordance with Generally Accepted Accounting Principles. 

9.3 Assignment Performance Assurance. 

(a) Except to the extent an exception in Section 9.3(b) applies, Assignee agrees to deliver to 
Assignor the Assignment Performance Assurance prior to the Transfer Date and in the 
form of cash or Letter of Credit to secure its obligations under this Assignment, which 
Assignment Performance Assurance the Assignee shall maintain in full force and effect 
for the period posted with Assignor, in amounts as follows:  

(i) An amount equal to the “APP Credit Amount” which shall be calculated as the 
product of: (i) the Contract Quantity (MWh) under the PPA for the Contract Year 
in which the Transfer Date occurs, (ii) the Assignee Purchase Price, and (iii) 
60/365; and 

(ii) An amount equal to five (5) percent of the product of (i) the sum of Contract 
Quantities (MWh) under the PPA for each Contract Year in the Assignment 
Period, and (ii) the Assignee Purchase Price (“Additional Credit Amount”). 

(b) The following exceptions shall apply: 

(i) If the Assignee has an Investment Grade Credit Rating, the Assignor may be 
willing to extend an unsecured credit line to the Assignee in an amount to be 
determined in Assignor’s reasonable discretion. If this unsecured credit line does 
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not fully cover the sum of the APP Credit Amount and the Additional Credit 
Amount, Assignee will be required to post Assignment Performance Assurance 
in the amount of the difference. 

(ii) If the below criteria (A) – (C) are continuously met, Assignor shall waive the 
requirement to post the Additional Credit Amount: 

(A) Assignee’s customers are PG&E’s distribution and/or transmission 
customers, and PG&E is the billing agent for those customers; and 

(B) Assignee agrees to allow Assignor, as billing agent, to set off amounts 
due to Assignor by Assignee hereunder against Assignee customer 
revenues in the event of an EOD; and 

(C) Assignor is the Provider of Last Resort pursuant to Cal. Pub. Util. Code 
Section 451 and applicable law (“POLR”) for Assignee’s retail electric 
customers. 

(iii) If Assignor is no longer the POLR for Assignee’s retail electric customers, 
Assignee shall provide to, and maintain with Assignor the applicable amount 
described below, in addition to the APP Credit Amount, within thirty (30) 
Business Days following the date that Assignor ceased to be the POLR for such 
customers: 

(A) If the remaining number of years in the Assignment Period is greater 
than or equal to ten (10) years, Assignee shall post a Letter of Credit or 
cash equal to the Additional Credit Amount. 

(B) If the remaining number of years in the Assignment Period is equal to or 
greater than five (5) years, and less than ten (10) years, Assignee shall 
post a Letter of Credit or cash equal to ten (10) percent of the product of 
(i) the sum of Contract Quantities (MWh) in the PPA for each year in the 
Assignment Period, and (ii) the Assignee Purchase Price. 

(C) If the remaining number of years in the Assignment Period is less than 
five (5) years, Assignee shall post a Letter of Credit or cash equal to 
twenty (20) percent of the product of (i) the sum of Contract Quantities 
(MWh) in the PPA for each year in the Assignment Period, and (ii) the 
Assignee Purchase Price. 

(c) The amount of Assignment Performance Assurance required under this Assignment is not 
a limitation of damages.  For the avoidance of doubt, Assignor has no obligation to post 
collateral under this Assignment. 

(d) Assignor shall pay interest on cash held as Assignment Performance Assurance, at the 
Interest Rate and on the Interest Payment Date.  Assignor will transfer to Assignee all 
accrued Interest Amount on the unused cash Assignment Performance Assurance in the 
form of cash by wire transfer to the bank account specified under “Wire Transfer” in 
Appendix B (Notices). 

(e) For the avoidance of doubt, during the Assignment Period, Assignor shall have no 
obligations or responsibilities regarding any Performance Assurance or other collateral 
requirements between Assignee and Seller under the PPA.  Assignor shall not be 



 
 14  

 

obligated to transfer or otherwise assign to Assignee the Performance Assurance received 
by Assignor from Seller prior to the Assignment Period. 

9.4 Grant of Security Interest; Remedies. 

To secure its obligations under this Assignment and to the extent Assignee delivers the 
Assignment Performance Assurance hereunder, Assignee hereby grants to Assignor, as the 
secured party, a first priority security interest in, and lien on (and right of setoff against), and 
assignment of, all such Assignment Performance Assurance posted with Assignor in the form of 
cash collateral and cash-equivalent collateral and any proceeds resulting therefrom or the 
liquidation thereof, whether now or hereafter held by, on behalf of, or for the benefit of, Assignor.  
Within thirty (30) days of the delivery of the Assignment Performance Assurance, Assignee 
agrees to take such action as Assignor reasonably requires in order to perfect a first-priority 
security interest in, and lien on (and right of setoff against), such Assignment Performance 
Assurance and any proceeds resulting therefrom or from the liquidation thereof.  Upon or any 
time after the occurrence, and during the continuation, of an EOD or an Early Termination Date, 
Assignor, as the Non-Defaulting Party, may do any one or more of the following:  (a) exercise 
any of the rights and remedies of a secured party with respect to all Assignment Performance 
Assurance, including any such rights and remedies under the Law then in effect; (b) exercise its 
rights of setoff against any property of Assignee, as the Defaulting Party, in the possession of the 
Assignor or Assignor’s agent; (c) draw on any outstanding Letter of Credit issued for its benefit; 
and (d) liquidate all Assignment Performance Assurance, then held by or for the benefit of 
Assignor free from any claim or right of any nature whatsoever of Assignee, including any equity 
or right of purchase or redemption by Assignee.  Assignor shall apply the proceeds of the 
collateral realized upon the exercise of any such rights or remedies to reduce Assignee’s 
obligations under this Assignment (Assignee remaining liable for any amounts owing to Assignor 
after such application), subject to the Assignor’s obligation to return any surplus proceeds 
remaining after such obligations are satisfied in full. The rights and obligations of the Parties 
under this Section 9.4shall not limit or in any way affect the rights and obligations of the Parties 
under any other contract, agreement or transaction between them, or under any tariffs of Assignor 
that may be applicable to such other contracts, agreements or transactions. 

9.5 Letters of Credit. 

Assignment Performance Assurance provided in the form of a Letter of Credit (see Appendix C) 
is subject to the following provisions: 

(a) If Assignee has provided a Letter of Credit pursuant to any of the applicable provisions in 
this Article Nine, then Assignee shall renew or cause the renewal of each outstanding 
Letter of Credit on a timely basis in accordance with this Assignment. 

(b) In the event the issuer of such Letter of Credit at any time (i) fails to maintain the 
requirements of an Eligible LC Bank or Letter of Credit, (ii) indicates its intent not to 
renew such Letter of Credit, or (iii) fails to honor Assignor’s properly documented 
request to draw on such Letter of Credit, Assignee shall cure such occurrence by 
complying with either Section 9.5(b)(i)or 9.5(b)(ii) below in an amount equal to the 
outstanding Letter of Credit, and by completing the action within five (5) Business Days 
after the date of Assignor’s Notice to Assignee of an occurrence listed in this subsection 
(Assignee’s compliance with either subsections (i) or (ii) below is considered the 
“Cure”): 
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(i) providing a substitute Letter of Credit that is issued by an Eligible LC Bank, 
other than the bank which is the subject of Assignor’s Notice to Assignee in 
Section 9.5(b) above, or 

(ii) posting cash. 

(c) If Assignee fails to Cure or if such Letter of Credit expires or terminates without a full 
draw thereon by Assignor, or fails or ceases to be in full force and effect at any time that 
such Letter of Credit is required pursuant to the terms of this Assignment, then Assignee 
shall have failed to meet the creditworthiness or collateral requirements of Article Nine. 

(d) Notwithstanding the foregoing in Section 9.5(b), if, at any time, the issuer of such Letter 
of Credit has a Credit Rating on “credit watch” negative or developing by S&P, or is on 
Moody’s “watch list” under review for downgrade or uncertain ratings action (either a 
“Watch”), then upon Assignor’s demand to Assignee by a Notice (“LC Notice”) to 
provide a substitute Letter of Credit that is issued by an Eligible LC Bank, other than the 
bank on a Watch (“Substitute Letter of Credit”), Assignee shall be obligated to provide 
such Substitute Letter of Credit within  thirty (30) Business Days from the LC Notice 
(“Substitute Bank Period”). 

(i) If the Parties do not agree to a Substitute Letter of Credit by the end of the 
Substitute Bank Period, then Assignor shall provide Assignee with Notice within 
five (5) Business Days following the expiration of the Substitute Bank Period 
(“Ineligible LC Bank Notice Period”) that either: 

(A) Assignor agrees to continue accepting the then currently outstanding 
Letter of Credit from the bank that is the subject of the LC Notice, but 
such bank shall no longer be an Eligible LC Bank (“Ineligible LC Bank”) 
and Assignor will not accept future or renewals of Letters of Credit from 
the Ineligible LC Bank; or 

(B) the bank that is the subject of the LC Notice is an Ineligible LC Bank and 
Assignee shall then have thirty (30) days from the date of Assignor’s 
Notice to Cure pursuant to Section 9.5(b) and, if Assignee fails to Cure, 
then the last paragraph in Section 9.5(b) shall apply to Assignee. 

(ii) If the Parties have not agreed to a Substitute Letter of Credit and Assignor fails to 
provide a Notice during the Ineligible LC Bank Notice Period above, then 
Assignee may continue providing the Letter of Credit posted immediately prior 
to the LC Notice. 

(e) In all cases, the reasonable costs and expenses of establishing, renewing, substituting, 
canceling, increasing, reducing, or otherwise administering the Letter of Credit shall be 
borne by Assignee. 

ARTICLE TEN 
 

INDEMNITIES  

10.1 Indemnity by Assignor. 

Assignor shall release, defend, indemnify and hold harmless Assignee, its directors, officers, 
agents, attorneys, representatives and Affiliates (“Assignee Group”) from and against all 
liabilities, obligations, losses, damages, penalties, claims, actions, suits judgments, costs, 
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expenses and disbursements of any kind arising out of Assignor’s performance of its duties and 
obligations under the PPA before the Assignment Period. 

 
10.2 Indemnity by Assignee. 

Assignee shall release, defend, indemnify and hold harmless Assignor, its directors, officers, 
agents, attorneys, representatives and Affiliates (“Assignor Group”) from and against all 
liabilities, obligations, losses, damages, penalties, claims, actions, suits judgments, costs, 
expenses and disbursements of any kind arising out of the rights, duties and obligations of 
Assignee, and Assignee’s performance and exercise thereof, (a) under the PPA during the 
Assignment Period and (b) under this Assignment. 

10.3 Notice of Claim. 

(a) Subject to the terms of this Assignment and upon obtaining knowledge of an 
Indemnifiable Loss for which it is entitled to indemnity under this Article Ten, the Party 
seeking indemnification hereunder (the “Indemnitee”) will promptly Notify the Party 
against whom indemnification is sought (the “Indemnitor”) in writing of any damage, 
claim, loss, liability or expense which the Indemnitee has determined has given or could 
give rise to an Indemnifiable Loss under Sections 10.1or 10.3.  (The Notice is referred to 
as a “Notice of Claim”).  A Notice of Claim will specify, in reasonable detail, the facts 
known to the Indemnitee regarding the Indemnifiable Loss. 

(b) Notice of Third-Party Claim. If the Indemnitee receives Notice of the assertion or 
commencement of a Third Party Claim against it with respect to which the Indemnitor is 
obligated to provide indemnification under this Assignment, such Indemnitee will give 
such Indemnitor a Notice of Claim as promptly as practicable, but in any event not later 
than seven (7) days after such Indemnitee’s receipt of Notice of such Third Party Claim.  
Such Notice of Claim will describe the Third Party Claim in reasonable detail, will 
include copies of all material written evidence thereof and will indicate, if reasonably 
practicable, the estimated amount of the Indemnifiable Loss that has been or may be 
sustained by the Indemnitee.  The Indemnitor will have the right to participate in, or, by 
giving Notice to the Indemnitee, to assume the defense of any Third Party Claim at such 
Indemnitor’s own expense and by such Indemnitor’s own counsel (as is reasonably 
satisfactory to the Indemnitee), and the Indemnitee will cooperate in good faith in such 
defense. 

(c) Direct Claim. Any Direct Claim must be asserted by giving the Indemnitor Notice 
thereof, stating the nature of such claim in reasonable detail and indicating the estimated 
amount, if practicable.  The Indemnitor will have a period of sixty (60) days from receipt 
of such Notice within which to respond to such Direct Claim.  If the Indemnitor does not 
respond within such sixty (60) day period, the Indemnitor will be deemed to have 
accepted such Direct Claim.  If the Indemnitor rejects such Direct Claim, the Indemnitee 
will be free to seek enforcement of its rights to indemnification under this Assignment. 

(d) Failure to Provide Notice.  A failure to give timely Notice or to include any specified 
information in any Notice as provided in this Section 10.4will not affect the rights or 
obligations of any Party hereunder except and only to the extent that, as a result of such 
failure, any Party which was entitled to receive such Notice was deprived of its right to 
recover any payment under its applicable insurance coverage or was otherwise materially 
damaged as a direct result of such failure and, provided further, the Indemnitor is not 
obligated to indemnify the Indemnitee for the increased amount of any Indemnifiable 
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Loss which would otherwise have been payable to the extent that the increase resulted 
from the failure to deliver timely a Notice of Claim. 

10.4 Defense of Third Party Claims. 

If, within ten (10) days after giving a Notice of Claim regarding a Third Party Claim to the 
Indemnitor pursuant to Section 10.4(b), the Indemnitee receives Notice from such Indemnitor that 
the Indemnitor has elected to assume the defense of such Third Party Claim as provided in the 
last sentence of Section 10.4(b), the Indemnitor will not be liable for any legal expenses 
subsequently incurred by the Indemnitee in connection with the defense thereof; provided, 
however, that if the Indemnitor fails to take reasonable steps necessary to defend diligently such 
Third Party Claim within ten (10) days after receiving Notice from the Indemnitee that the 
Indemnitee believes the Indemnitor has failed to take such steps, or if the Indemnitor has not 
undertaken fully to indemnify the Indemnitee in respect of all Indemnifiable Losses relating to the 
matter, the Indemnitee may assume its own defense, and the Indemnitor will be liable for all 
reasonable costs or expenses, including attorneys’ fees, paid or incurred in connection therewith.  
Without the prior written consent of the Indemnitee, the Indemnitor will not enter into any 
settlement of any Third Party Claim which would lead to liability or create any financial or other 
obligation on the part of the Indemnitee for which the Indemnitee is not entitled to 
indemnification hereunder; provided, however, that the Indemnitor may accept any settlement 
without the consent of the Indemnitee if such settlement provides a full release to the Indemnitee 
and no requirement that the Indemnitee acknowledge fault or culpability.  If a firm offer is made 
to settle a Third Party Claim without leading to liability or the creation of a financial or other 
obligation on the part of the Indemnitee for which the Indemnitee is not entitled to 
indemnification hereunder and the Indemnitor desires to accept and agrees to such offer, the 
Indemnitor will give Notice to the Indemnitee to that effect.  If the Indemnitee fails to consent to 
such firm offer within ten (10) calendar days after its receipt of such Notice, the Indemnitee may 
continue to contest or defend such Third Party Claim and, in such event, the maximum liability of 
the Indemnitor to such Third Party Claim will be the amount of such settlement offer, plus 
reasonable costs and expenses paid or incurred by the Indemnitee up to the date of such Notice. 

10.5 Subrogation of Rights. 

Upon making any indemnity payment, the Indemnitor will, to the extent of such indemnity 
payment, be subrogated to all rights of the Indemnitee against any Third Party in respect of the 
Indemnifiable Loss to which the indemnity payment relates; provided that (a) the Indemnitor is in 
compliance with its obligations under this Assignment in respect of such Indemnifiable Loss, and 
(b) until the Indemnitee recovers full payment of its Indemnifiable Loss, any and all claims of the 
Indemnitor against any such Third Party on account of said indemnity payment are hereby made 
expressly subordinated and subjected in right of payment to the Indemnitee’s rights against such 
Third Party.  Without limiting the generality or effect of any other provision hereof, the 
Indemnitee and Indemnitor shall execute upon request all instruments reasonably necessary to 
evidence and perfect the above-described subrogation and subordination rights. 

10.6 Rights and Remedies Cumulative. 

The rights and remedies of a Party pursuant to this Article Tenare cumulative and in addition to 
the rights of the Parties otherwise provided in this Assignment. 
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ARTICLE ELEVEN 
 

RECORDS & AUDIT RIGHTS 

11.1 Records. 

The Parties shall, for five (5) years after creation or such longer period as may be required by 
applicable Law, each keep and maintain accurate and detailed records relating to the information 
required to support the amounts due and payable as between the Parties pursuant to this 
Assignment.  Such records shall be made available by the Party holding such records to the other 
Party for inspection during normal business hours upon reasonable Notice. 

11.2 General Audit Right. 

Each Party has the right, at its sole expense, during normal working hours, and after reasonable 
Notice, to examine the records of the other Party to the extent reasonably necessary to verify the 
accuracy of any statement, charge, or computation made pursuant to this Assignment.  If such 
examination reveals any inaccuracy in any statement, the necessary adjustments shall be made 
promptly; provided that, if the examining Party raises its objection more than twelve (12) months 
after the date of the statement in question, that objection shall be deemed waived.   

11.3 Data Request Cooperation. 

Each Party shall use reasonable efforts to assist the other Party in gathering information for and 
preparing responses to data requests and other inquiries from Governmental Authorities that are 
related to or associated with the Assignment, subject to the requirements of Article Thirteen.   

11.4 Meter Data. 

During the Assignment Period, Assignor shall be endorsed by the Assignee’s Scheduling 
Coordinator, which shall allow Assignor read only access to each Project’s CAISO revenue meter 
and all Project meter data at Project sites. 

ARTICLE TWELVE 
 

ASSIGNMENT 

12.1 Assignment. 

(a) This Assignment shall be binding upon and inure to the benefit of the parties hereto and 
their respective successors and assigns.  Assignee will not assign this Assignment or its 
rights hereunder without the prior written consent of Assignor, which consent will not be 
unreasonably conditioned, delayed, or withheld so long as among other things (a) the 
assignee assumes the transferring Party’s payment and performance, credit and collateral 
obligations under this Assignment, (b) the assignee agrees in writing to be bound by the 
terms and conditions hereof, (c) the transferring Party delivers evidence satisfactory to 
the non-transferring Party of the proposed assignee’s technical and financial capability to 
fulfill the assigning Party’s obligations hereunder, and (d) the transferring Party delivers 
such tax and enforceability assurance as the other Party may reasonably request. 

(b) Any direct change of control of Assignee or Assignee’s Parent (whether voluntary or by 
operation of Law) is deemed an assignment and shall require the prior written consent of 
Assignor which consent shall not be unreasonably conditioned, delayed or withheld, 
provided that the requirements identified in Section 12.1(a) are met.  Assignee shall use 
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commercially reasonable efforts to provide Assignor (a) Notice at least ten (10) days 
prior to the effectiveness of any indirect change in control, and shall in any event provide 
such Notice no later than ten (10) Business Days after the indirect change in control, and 
(b) such other information as Assignor may reasonably request in connection with such 
change in control. 

(c) Any assignment or purported assignment in violation of this Article Twelveis void. 

ARTICLE THIRTEEN 
 

CONFIDENTIALITY 

13.1 Confidentiality. 

(a) “Confidential Information” shall mean all information that either Party has furnished or is 
furnishing to the other Party in connection with this Assignment, which with respect to 
Assignee as Provider must in addition be clearly marked “Confidential” (or promptly 
identified in writing as such when furnished to Assignor in intangible form), whether 
furnished before or after the Execution Date, whether intangible or tangible, and in 
whatever form or medium provided, and regardless of whether owned by the provider of 
such information (“Provider”), as well as all information generated by the recipient of 
such information (“Recipient”) or its Representatives, as defined below, that contains, 
reflects, or is derived from such furnished information.   

(b) Permitted Disclosures.  Recipient agrees that it shall maintain the Confidential 
Information in strict confidence and that the Confidential Information shall not, without 
Provider’s prior written consent, be disclosed by Recipient or by its affiliates, or their 
respective officers, directors, partners, employees, agents, or representatives (collectively, 
“Representatives”) in any manner whatsoever, in whole or in part, and shall not be used 
by Recipient or by its Representatives other than in connection with this Assignment; 
provided that, Assignee may (i) use Confidential Information, consolidated with other 
market information and not specifically attributed to the Provider, to analyze or forecast 
market conditions or prices, for its own internal use or in the context of regulatory or 
other proceedings and (ii) share Confidential Information with the Seller.  Moreover, 
Recipient agrees to transmit the Confidential Information only to such of its 
Representatives who need to know the Confidential Information for the sole purpose of 
assisting Recipient with such permitted uses, as applicable; provided that Recipient shall 
inform its Representatives of this Article Thirteen and secure their agreement to abide in 
all material respects by its terms.  In any event, Recipient shall be fully liable for any 
breach of this Article Thirteen by its Representatives as though committed by Recipient 
itself. 

(c) Non-Disclosure.  Recipient further agrees that it: 

(i) shall not disclose any Confidential Information provided to it by Provider to any 
third party for any purpose, except as provided in Section 13.1(e) below (or 
Section 13.1(b) above if a Representative is a third party); 

(ii) shall not distribute all or any portion of Confidential Information to any 
Representative for any purpose other than as permitted by Section 13.1(b) above; 
and  
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(iii) shall destroy or return all such Confidential Information upon Provider’s request; 
provided that, each Party shall have the right to retain one copy of Confidential 
Information for regulatory compliance or legal purposes, and neither Party shall 
be obligated to purge extra copies of Confidential Information from electronic 
media used solely for disaster recovery backup purposes. 

(d) Exclusions to Confidential Information.  For purposes of this Article Thirteen, 
Confidential Information does not include information that: 

(i) is in the public domain at the time of the disclosure by Provider or is 
subsequently made available to the general public through no violation of this 
Article Thirteen by Recipient;  

(ii) Recipient can demonstrate was at the time of disclosure by Provider already in 
Recipient’s possession and was not acquired, directly or indirectly, from Provider 
on a confidential basis; 

(iii) is independently developed by Recipient without use of or reference to the 
Confidential Information; or 

(iv) is disclosed with the prior written consent of Provider.  

(e) Required and Permitted Disclosure.  Recipient agrees not to introduce (in whole or in 
part) into evidence or otherwise voluntarily disclose in any administrative or judicial 
proceeding, any Confidential Information, except as required by law or as Recipient may 
be required to disclose to duly authorized governmental or regulatory agencies 
(“Required Disclosure”), or as permitted Assignor in accordance with Section 13.1(b).  In 
the event that Recipient or any of its Representatives becomes subject to a Required 
Disclosure, Recipient agrees: 

(i) to the extent practicable, to use reasonable efforts to Notify Provider prior to 
disclosure and to prevent or limit such disclosure; and 

(ii) if disclosure of such Confidential Information is required to prevent Recipient 
from being held in contempt or subject to other legal detriment, to furnish only 
such portion of the Confidential Information as it is legally compelled to disclose 
and to exercise its reasonable efforts to obtain an order or other reliable assurance 
that confidential treatment will be accorded to the disclosed Confidential 
Information. 

After using such reasonable efforts, Recipient shall not be prohibited from complying 
with the Required Disclosure and shall not be liable to the Provider for monetary or other 
damages incurred in connection with the Required Disclosure. 

In addition to the Required Disclosure, Assignor shall be permitted to disclose 
Confidential Information as follows:  (i) to Assignor’s Procurement Review Group 
(“PRG”), as defined in CPUC Decision (D) 02-08-071 and subject to confidential 
treatment by PRG members;  (ii) to the CPUC (including CPUC staff) under seal for 
purposes of review (if such seal is applicable to the nature of the Confidential 
Information), and (iii) to the Independent Evaluator, as defined and specified in the 2018 
Bundled RPS Energy Sale Solicitation Protocol.  Assignor shall also be permitted to 
disclose Participant’s Confidential Information in order to comply with (A) any 
applicable law, regulation, or any exchange or control area rule, or (B) any applicable 
regulation, rule, or order of the CPUC, California Energy Commission, the California Air 
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Resources Board, or the Federal Energy Regulatory Commission, including any 
mandatory discovery or data request issued by any of the foregoing entities. 

(f) No license rights.  This Assignment and any Confidential Information used or disclosed 
hereunder shall not be construed as granting, expressly or by implication, Recipient any 
rights by license or otherwise to such Confidential Information or to any invention, patent 
or patent application, or other intellectual property right, now or hereafter owned or 
controlled by Provider. 

(g) Publicity.  Subject to Sections 13.1(d) and 13.1(e), neither Party will disclose any 
information or make any news release, advertisement, public communication, response to 
media inquiry or other public statement regarding this Assignment and the Confidential 
Information disclosed hereunder or the performance hereunder, without the prior written 
consent of the other Party. 

(h) No Representations or Warranties.  Any Confidential Information exchanged under this 
Assignment shall carry no warranties or representations of any kind, either expressed or 
implied, unless specifically expressed per the terms of this Assignment.   

(i) Injunctive Relief.  Recipient acknowledges and agrees that, in the event of any breach of 
this Article Thirteen, Provider may be irreparably and immediately harmed and monetary 
damages may not be adequate to make Provider whole.  Accordingly, it is agreed that, in 
addition to any other remedy to which it may be entitled in law or equity, Provider shall 
be entitled to an injunction or injunctions (without the posting of any bond and without 
proof of actual damages) to cease breaches or prevent threatened breaches of this Section 
13.1 and/or to compel specific performance of this Section 13.1, and that neither 
Recipient nor its Representatives will oppose the granting of such equitable relief if a 
court finds a breach or threatened breach.  Each Party expressly agrees that it shall bear 
all costs and expenses, including attorneys’ fees and costs that it may incur as Provider in 
enforcing the provisions of this Section 13.1. 

(j) Waiver.  Any waiver of any provision of this Section 13.1, or a waiver of a breach hereof, 
must be in writing and signed by both Parties to be effective.  Any waiver of a breach of 
this Section 13.1, whether express or implied, shall not constitute a waiver of a 
subsequent breach hereof. 

ARTICLE FOURTEEN 
 

DISPUTE RESOLUTION 

14.1 Intent of the Parties. 

Except as provided in the next sentence, the sole procedure to resolve any claim arising out of or 
relating to this Assignment or any related agreement is the dispute resolution procedure set forth 
in this Article Fourteen.  Either Party may seek a preliminary injunction or other provisional 
judicial remedy if such action is necessary to prevent irreparable harm or preserve the status quo, 
in which case both Parties nonetheless will continue to pursue resolution of the dispute by means 
of this procedure. 

14.2 Management Negotiations. 

(a) The Parties will attempt in good faith to resolve any controversy or claim arising out of or 
relating to this Assignment or any related agreements by prompt negotiations between 
each Party’s Authorized Representative, or such other person designated in writing as a 
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representative of the Party (each a “Manager”).  Either Manager may request a meeting 
(in person or telephonically) to initiate negotiations to be held within ten (10) Business 
Days of the other Party’s receipt of such request, at a mutually agreed time and place.  If 
the matter is not resolved within fifteen (15) Business Days of their first meeting (“Initial 
Negotiation End Date”), the Managers shall refer the matter to the designated senior 
officers of their respective companies (“Executive(s)”), who shall have authority to settle 
the dispute. Within five (5) Business Days of the Initial Negotiation End Date (“Referral 
Date”), each Party shall provide one another written Notice confirming the referral and 
identifying the name and title of the Executive who will represent the Party. 

(b) Within five (5) Business Days of the Referral Date the Executives shall establish a 
mutually acceptable location and date, which date shall not be greater than thirty (30) 
calendar days from the Referral Date, to meet.  After the initial meeting date, the 
Executives shall meet as often as they reasonably deem necessary to exchange relevant 
information and to attempt to resolve the dispute. 

(c) All communication and writing exchanged between the Parties in connection with these 
negotiations shall be confidential and shall not be used or referred to in any subsequent 
binding adjudicatory process between the Parties. 

(d) If the matter is not resolved within forty-five (45) calendar days of the Referral Date, or if 
the Party receiving the written request to meet, pursuant to Section 14.2(b), refuses or 
does not meet within the thirty (30) calendar day period specified in Section 14.2(b), 
either Party may initiate mediation of the controversy or claim according to the terms of 
the following 14.3. 

14.3 Mediation. 

If the dispute cannot be so resolved by negotiation as set forth in Section 14.2above, it shall be 
resolved at the request of any Party through a two-step dispute resolution process administered by 
JAMS.  As the first step the Parties agree to mediate any controversy before a mediator from the 
JAMS panel, pursuant to JAMS’s commercial mediation rules, in San Francisco, California.  
Either Party may begin mediation by serving a written demand for mediation.  The mediator shall 
not have the authority to require, and neither Party may be compelled to engage in, any form of 
discovery prior to or in connection with the mediation.  If within sixty (60) days after service of a 
written demand for mediation, the mediation does not result in resolution of the dispute, then the 
controversy shall be settled by arbitration conducted by a retired judge or justice from the JAMS 
panel conducted in San Francisco, California, administered by and in accordance with JAMS’s 
Commercial Arbitration Rules (“Arbitration”).  The period commencing from the date of the 
written demand for mediation until the appointment of a mediator shall be included within the 
sixty (60) day mediation period.  Any mediator(s) and arbitrator(s) shall have no affiliation with, 
financial or other interest in, or prior employment with either Party and shall be knowledgeable in 
the field of the dispute.  If the dispute is not resolved within sixty (60) days of service of the 
written demand for mediation, then either Party may initiate Arbitration by filing with the JAMS 
a notice of intent to arbitrate within five (5) days following the end of the mediation period. 

14.4 Arbitration. 

At the request of a Party, the arbitrator shall have the discretion to order depositions of witnesses 
to the extent the arbitrator deems such discovery relevant and appropriate.  Depositions shall be 
limited to a maximum of three (3) per Party and shall be held within thirty (30) days of the 
making of a request.  Additional depositions may be scheduled only with the permission of the 
arbitrator, and for good cause shown.  Each deposition shall be limited to a maximum of six (6) 
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hours duration unless otherwise permitted by the arbitrator for good cause shown.  All objections 
are reserved for the Arbitration hearing except for objections based on privilege and proprietary 
and confidential information.  The arbitrator shall also have discretion to order the Parties to 
exchange relevant documents.  The arbitrator shall also have discretion to order the Parties to 
answer interrogatories, upon good cause shown. 

(a) Each of the Parties shall submit to the arbitrator, in accordance with a schedule set by the 
arbitrator, offers in the form of the award it considers the arbitrator should make.  If the 
arbitrator requires the Parties to submit more than one such offer, the arbitrator shall 
designate a deadline by which time the Parties shall submit their last and best offer.  In 
such proceedings the arbitrator shall be limited to awarding only one of the two “last and 
best” offers submitted, and shall not determine an alternative or compromise remedy. 

(b) The arbitrator shall have no authority to award punitive or exemplary damages or any 
other damages other than direct and actual damages and the other remedies contemplated 
by this Assignment. 

(c) The arbitrator’s award shall be made within nine (9) months of the filing of the notice of 
intention to arbitrate (demand) and the arbitrator shall agree to comply with this schedule 
before accepting appointment.  However, this time limit may be extended by agreement 
of the Parties or by the arbitrator, if necessary.  The California Superior Court of the City 
and County of San Francisco may enter judgment upon any award rendered by the 
arbitrator.  The Parties are aware of the decision in Advanced Micro Devices, Inc. v. Intel 
Corp., 9 Cal. 4th 362 (1994), and, except as modified by this Assignment, intend to limit 
the power of the arbitrator to that of a Superior Court judge enforcing California Law.  
The prevailing Party in this dispute resolution process is entitled to recover its costs and 
reasonable attorneys’ fees. 

(d) The arbitrator shall have the authority to grant dispositive motions prior to the 
commencement of or following the completion of discovery if the arbitrator concludes 
that there is no material issue of fact pending before him.   

(e) Except as may be required by Law, neither a Party nor an arbitrator may disclose the 
existence, content, or results of any Arbitration hereunder without the prior written 
consent of both Parties. 

ARTICLE FIFTEEN 
 

GENERAL PROVISIONS 

15.1 General. 

This Assignment shall be considered for all purposes as prepared through the joint efforts of the 
Parties and shall not be construed against one Party or the other as a result of the preparation, 
substitution, submission or other event of negotiation, drafting or execution hereof.  No 
amendment or modification to this Assignment shall be enforceable unless reduced to a writing 
signed by both Parties.  This Assignment shall not impart any rights enforceable by any third 
party (other than a permitted successor or assignee bound to this Assignment).  Waiver by a Party 
of any default by the other Party shall not be construed as a waiver of any other default.  The 
headings used herein are for convenience and reference purposes only.  PDF transmission will be 
the same as delivery of an original document; provided that at the request of either Party, the 
other Party will provide the original signed Assignment; provided, however, that the execution 
and delivery of this Assignment and its counterparts is subject to Section 15.6.  The Parties 
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acknowledge and agree that this Assignment is a forward contract (within the meaning of the 
Bankruptcy Code, as in effect as of the Execution Date).  This Assignment shall be binding on 
each Party’s successors and permitted assigns. 

15.2 Further Assurances. 

Assignee and Assignor each agree to execute and deliver such additional instruments as may 
reasonably be requested by the other party to give effect to, document or further assure the 
transfer, acceptance and assumption of the interests herein provided for. 

15.3 Governing Law. 

THIS ASSIGNMENT AND THE RIGHTS AND DUTIES OF THE PARTIES HEREUNDER 
SHALL BE GOVERNED BY AND CONSTRUED, ENFORCED AND PERFORMED IN 
ACCORDANCE WITH THE LAWS OF THE STATE OF CALIFORNIA, WITHOUT 
REGARD TO PRINCIPLES OF CONFLICTS OF LAW.  TO THE EXTENT ENFORCEABLE 
AT SUCH TIME, EACH PARTY WAIVES ITS RESPECTIVE RIGHT TO ANY JURY TRIAL 
WITH RESPECT TO ANY LITIGATION ARISING UNDER OR IN CONNECTION WITH 
THIS ASSIGNMENT. 

15.4 Notices. 

Whenever this Assignment requires or permits delivery of a “Notice” (or requires a Party to 
“Notify”), the Party with such right or obligation shall provide a written communication in the 
manner specified below.  Notices may be sent by overnight mail or courier or e-mail.  Invoices 
may be sent by e-mail.  A Notice sent by e-mail will be recognized and shall be deemed received 
on the Business Day on which such Notice was transmitted if received before 5 p.m. Pacific 
prevailing time (and if received after 5 p.m., on the next Business Day) and a Notice by overnight 
mail or courier shall be deemed to have been received two (2) Business Days after it was sent or 
such earlier time as is confirmed by the receiving Party. Appendix B contains the names and 
addresses to be used for Notices. 

15.5 Severability. 

If any provision in this Assignment is determined to be invalid, void or unenforceable by any 
court having jurisdiction, such determination shall not invalidate, void, or make unenforceable 
any other provision, agreement or covenant of this Assignment and the Parties shall use their best 
efforts to modify this Assignment to give effect to the original intention of the Parties. 

15.6 Counterparts. 

This Assignment may be executed in one or more counterparts each of which shall be deemed an 
original and all of which shall be deemed one and the same Assignment.  Delivery of an executed 
counterpart of this Assignment by e-mail will be deemed as effective as delivery of an originally 
executed counterpart.  Any Party delivering an executed counterpart of this Assignment by e-mail 
will also deliver an originally executed counterpart, but the failure of any Party to deliver an 
originally executed counterpart of this Assignment will not affect the validity or effectiveness of 
this Assignment. 

15.7 Interpretation. 

The following rules of interpretation apply: 
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(a) The term “including” means “including without limitation”; the terms “year” and 
“calendar year” mean the period of months from January 1 through and including 
December 31; the term “month” means a calendar month unless otherwise indicated, and 
a “day” means a 24-hour period beginning at 12:00:01 a.m. and ending at 12:00:00 
midnight; provided that a “day” may be 23 or 25 hours on those days on which daylight 
savings time begins or ends, respectively. 

(b) Unless otherwise specified herein, where the consent of a Party is required, such consent 
shall not be unreasonably withheld or unreasonably delayed. 

(c) Unless otherwise specified herein, all references herein to any agreement or other 
document of any description shall be construed to give effect to amendments, 
supplements, modifications or any superseding agreement or document as then exist at 
the applicable time to which such construction applies unless otherwise specified.   

(d) References in the singular include references in the plural and vice versa, pronouns 
having masculine or feminine gender will be deemed to include the other, and words 
denoting natural persons include partnerships, firms, companies, corporations, limited 
liability companies, joint ventures, trusts, associations, organizations or other entities 
(whether or not having a separate legal personality).  Other grammatical forms of defined 
words or phrases have corresponding meanings.   

(e) Words not otherwise defined herein that have well known and generally accepted 
technical or trade meanings are used herein in accordance with such recognized 
meanings.  Words referring to market rules, activities and practice have the meaning 
generally ascribed to such words in California. 

(f) References to a particular article, section, subsection, paragraph, subparagraph, appendix 
or attachment will, unless specified otherwise, be a reference to that article, section, 
subsection, paragraph, subparagraph, appendix or attachment in or to this Assignment.   

(g) Any reference in this Assignment to any natural person, Governmental Authority, 
corporation, limited liability company, partnership or other legal entity includes its 
permitted successors and assigns or to any natural person, Governmental Authority, 
corporation, limited liability company, partnership or other legal entity succeeding to its 
functions. 

(h) All references to dollars or “$” are to U.S. dollars. 

(i) When an action is required to be completed on a Business Day, such action must be 
completed prior to 5:00 p.m. on such day, Pacific prevailing time, and actions occurring 
after 5:00 p.m. (such as the delivery of a Notice) will be deemed to have occurred on the 
following Business Day. 

15.8 Authorized Representatives. 

Each Party shall provide Notice to the other Party of the persons authorized to make or receive 
other Notices on behalf of such Party or to represent a Party (“Authorized Representative”) and in 
connection with such Notices and specify the scope of their individual authority and 
responsibilities.  Either Party may change its designation of such persons and the scope of their 
individual authorities and responsibilities from time to time in its sole discretion by providing 
Notice. 

15.9 No Dedication. 
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Nothing in this Assignment shall be construed to create any duty to, any standard of care with 
reference to, or any liability to any Person not a Party to this Assignment.  No undertaking by one 
Party to the other Party under any provision of this Assignment shall constitute the dedication of 
that Party’s system or any portion thereof to the other Party or the public, nor affect the status of 
Assignor as an independent public utility corporation or Assignee as an independent individual or 
entity. 

 



 
   

PG&E PPA Assignment & Assumption Agreement Form 
February 2018 

Assignment Execution 

 
In WITNESS WHEREOF, each Party has caused this Assignment to be duly executed by its Authorized 
Representative as of the dates provided below: 
 

_____________[Assignee]________________, a 
______________________ company 

PACIFIC GAS AND ELECTRIC COMPANY, 
a California corporation 

Signature:  Signature:  

Name:  Name:  

Title:  Title:  

Date:  Date:  
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APPENDIX A 

DEFINED TERMS 

 

“Additional Credit Amount” has the meaning set forth in Section 9.3. 

“APP Credit Amount” has the meaning set forth in Section 9.3. 

“Arbitration” has the meaning set forth in Section 14.3. 

“Assignee” has the meaning set forth in the preamble. 

“Assignee Group” has the meaning set forth in Section 10.1. 

“Assignee Purchase Price” has the meaning set forth in Section 4.1. 

“Assignment Conditions Precedent” has the meaning set forth in Section 2.3. 

“Assignment Performance Assurance” means the collateral provided by Assignee to Assignor to secure 
Assignee’s obligations hereunder in accordance with Article Nine. 

“Assignment Period” means the period of time that commences upon the Transfer Date and continues 
until the earlier of the Reassignment Date (if any) or the date on which the Delivery Term under the PPA 
has expired. 

“Assignor” has the meaning set forth in the preamble. 

“Assignor Group” has the meaning set forth in Section 10.2. 

“Authorized Representative” has the meaning set forth in Section 15.8. 

“Bankrupt” means with respect to any entity, such entity that (a) files a petition or otherwise commences, 
authorizes or acquiesces in the commencement of a proceeding or cause of action under any bankruptcy, 
insolvency, reorganization or similar Law, or has any such petition filed or commenced against it and 
such case filed against it is not dismissed in ninety (90) days, (b) makes an assignment or any general 
arrangement for the benefit of creditors, (c) otherwise becomes bankrupt or insolvent (however 
evidenced), (d) has a liquidator, administrator, receiver, trustee, conservator or similar official appointed 
with respect to it or any substantial portion of its property or assets, or (e) is generally unable to pay its 
debts as they fall due. 

“CAISO” means the California Independent System Operator Corporation or any successor entity 
performing similar functions. 

“CAISO Tariff” means the CAISO Fifth Replacement FERC Electric Tariff and protocol provisions, 
including any CAISO-published procedures or business practice manuals, as they may be amended, 
supplemented or replaced (in whole or in part) from time to time. 

“Confidential Information” has the meaning set forth in Section 13.1. 

“Consent Agreement” has the meaning set forth in Section 2.3. 

“CPUC” means the California Public Utilities Commission, or any successor entity performing similar 
functions. 
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“CPUC Assignment Approval” has the meaning set forth in Section 2.3. 

“Credit Rating” means, with respect to any entity, (a) the rating then assigned to such entity’s unsecured 
senior long-term debt obligations (not supported by third party credit enhancements), or (b) if such entity 
does not have a rating for its unsecured senior long-term debt obligations, then the rating assigned to such 
entity as an issuer rating by S&P and/or Moody’s.  If the entity is rated by both S&P and Moody’s and 
such ratings are not equivalent, the lower of the two ratings shall determine the Credit Rating.  If the 
entity is rated by either S&P or Moody’s, but not both, then the available rating shall determine the Credit 
Rating. 

“Cure” has the meaning set forth in Section 9.5. 

“Defaulting Party” means the Party that is subject to an EOD, as applicable. 

“Direct Claim” means any claim by an Indemnitee on account of an Indemnifiable Loss which does not 
result from a Third Party Claim. 

“Early Termination Date” has the meaning set forth in Section 5.2. 

“Effective Date” has the meaning set forth in Section 2.2. 

“Eligible LC Bank” means either a U.S. commercial bank, or a foreign bank issuing a Letter of Credit 
through its U.S. branch; and in each case the issuing U.S. commercial bank or foreign bank must be 
acceptable to Buyer in its sole discretion and such bank must have a Credit Rating of at least:  (a) “A-, 
with a stable designation” from S&P and “A3, with a stable designation” from Moody’s, if such bank is 
rated by both S&P and Moody’s; or (b) “A-, with a stable designation” from S&P or “A3, with a stable 
designation” from Moody’s, if such bank is rated by either S&P or Moody’s, but not both, even if such 
bank was rated by both S&P and Moody’s as of the date of issuance of the Letter of Credit but ceases to 
be rated by either, but not both of those ratings agencies. 

“EOD” has the meaning set forth in Section 5.1. 

“Equitable Defenses” means any bankruptcy, insolvency, reorganization and other Laws affecting 
creditors’ rights generally, and with regard to equitable remedies, the discretion of the court before which 
proceedings to obtain same may be pending. 

“Execution Date” has the meaning set forth in the preamble. 

“Executive” has the meaning set forth in Section 14.2. 

“Force Majeure” means any event or circumstance which wholly or partly prevents or delays the 
performance of any material obligation arising under this Assignment, but only if and to the extent (i) 
such event is not within the reasonable control, directly or indirectly, of the Party seeking to have its 
performance obligation(s) excused thereby, (ii) the Party seeking to have its performance obligation(s) 
excused thereby has taken all reasonable precautions and measures in order to prevent or avoid such event 
or mitigate the effect of such event on such Party’s ability to perform its obligations under this 
Assignment and which by the exercise of due diligence such Party could not reasonably have been 
expected to avoid and which by the exercise of due diligence it has been unable to overcome, and (iii) 
such event is not the direct or indirect result of the negligence or the failure of, or caused by, the Party 
seeking to have its performance obligations excused thereby. 

(a) Subject to the foregoing, events that could qualify as Force Majeure include, but are not 
limited to, the following:  
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(i) acts of God, including landslide, lightning, earthquake, storm, hurricane, flood, 
drought, tornado, or other natural disasters and weather related events affecting 
an entire region which caused failure of performance;  

(ii) sabotage, riot, acts of terrorism, war and acts of public enemy;  

(iii) except as set forth in subsection (b)(ii) below, strikes, work stoppage or other 
labor disputes (in which case the affected Party shall have no obligation to settle 
the strike or labor dispute on terms it deems unreasonable); or 

(iv) restraint by court order or other Governmental Authority. 

(b) Force Majeure does not include: 

(i) a failure of performance of any Third Party, including Seller under the PPA; 

(ii) a strike, work stoppage or labor dispute limited only to any one or more of 
Assignee, Assignee’s Affiliates, or any other Third Party employed by Assignee; 

(iii) Assignee’s failure to obtain additional funds, including funds authorized by a 
state or the federal government or agencies thereof, to supplement the payments 
made by Assignor pursuant to this Assignment; and  

(iv) Assignee’s ability to purchase Product at a price less than the Assignee Purchase 
Price. 

“Governmental Approval” means all authorizations, consents, approvals, waivers, exceptions, variances, 
filings, permits, orders, licenses, exemptions, notices to and declarations of or with any Governmental 
Authority. 

“Governmental Authority” means any federal, state, local or municipal government, governmental 
department, commission, board, bureau, agency, or instrumentality, or any judicial, regulatory or 
administrative body, having jurisdiction as to the matter in question. 

“Indemnifiable Loss” means any damages, claims, losses, liabilities, obligations, fines, penalties, costs 
and expenses, including reasonable legal, accounting and other expenses, and the costs and expenses of 
any actions, suits, proceedings, demands (by any Person, including any Governmental Authority), 
assessments, judgments, settlements and compromises. 

“Indemnitee” has the meaning set forth in Section 10.3. 

“Indemnitor” has the meaning set forth in Section 10.3. 

“Ineligible LC Bank Notice Period” has the meaning set forth in Section 9.5. 

“Initial Negotiation End Date” has the meaning set forth in Section 14.2. 

“Interest Rate” means the rate per annum equal to the “Monthly” Federal Funds Rate (as reset on a 
monthly basis based on the latest month for which such rate is available) as reported in Federal Reserve 
Bank Publication H.15-519, or its successor publication. 

“Investment Grade Credit Rating” means (a) a Credit Rating of BBB- or higher by S&P and Baa3 or 
higher by Moody’s if such entity is rated by both rating agencies or (b) a Credit Rating of BBB- or higher 
by S&P or Baa3 or higher by Moody’s if such entity is rated by only one of such rating agencies. 
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“Law” means any statute, law, treaty, rule, regulation, ordinance, code, Permit, enactment, injunction, 
order, writ, decision, authorization, judgment, decree or other legal or regulatory determination or 
restriction by a court or Governmental Authority of competent jurisdiction, including any of the foregoing 
that are enacted, amended, or issued after the Execution Date, and which become effective during the 
Term; or any binding interpretation of the foregoing. 

“LC Notice” has the meaning set forth in Section 9.5. 

“Manager” has the meaning set forth in Section 14.2. 

“Monthly Assignee Invoice Amount” has the meaning set forth in Section 4.2. 

“Monthly Assignor Payment” has the meaning set forth in Section 4.2. 

“Monthly MWh” has the meaning set forth in Section 4.2. 

“Monthly Payment Date” has the meaning set forth in Section 4.3. 

“Monthly Seller Invoice” means an invoice produced by Seller to Assignee in accordance with the terms 
of the PPA. 

“Non-Defaulting Party” has the meaning set forth in Section 5.2. 

“Notice” has the meaning set forth in Section 15.4. 

“Notice of Claim” has the meaning set forth in Section 10.3. 

“Notify” has the meaning set forth in Section 15.4. 

“Person” means an individual, partnership, joint venture, corporation, limited liability company, trust, 
association or unincorporated organization, or any Governmental Authority. 

“POLR” has the meaning set forth in Section 9.3. 

“PPA” means [describe PPA to be assigned].   

“PRG” has the meaning set forth in Section 13.1(e). 

“Provider” has the meaning set forth in Section 13.1(a). 

“Reassignment Date” has the meaning set forth in Section 5.3. 

“Recipient” has the meaning set forth in Section 13.1(a). 

“Referral Date” has the meaning set forth in Section 14.2. 

“Representatives” has the meaning set forth in Section 13.1(b). 

“Required Disclosure” has the meaning set forth in Section 13.1(e). 

“Scheduling Coordinator” has the meaning set forth in the CAISO Tariff. 

“Settlement Amount” means the amount equal to the aggregate of the Losses and Costs of the Non-
Defaulting Party, offset by its Gains, if any, calculated by the Non-Defaulting Party as of the Early 
Termination Date, which the Non-Defaulting Party incurs as a result of the termination of this 
Assignment.  The Settlement Amount is expressed in U.S. dollars and will never be less than zero.  If the 
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Non-Defaulting Party’s aggregate Gains exceed its aggregate Losses and Costs, if any, resulting from the 
termination of this Assignment, the Settlement Amount will be zero. 

“Substitute Bank Period” has the meaning set forth in Section 9.5. 

“Substitute Letter of Credit” has the meaning set forth in Section 9.5. 

“Term” has the meaning set forth in Section 2.1. 

“Termination Payment” means the payment amount equal to the sum of (a) and (b), where (a) is the 
Settlement Amount, as applicable, and (b) is the sum of all amounts owed by the Defaulting Party to the 
Non-Defaulting Party under this Assignment, less any amounts owed by the Non-Defaulting Party to the 
Defaulting Party determined as of the Early Termination Date. 

“Third Party” means a Person that is not a member of the Assignor Group or the Assignee Group. 

“Third Party Claim” means a claim, suit or similar demand by a Third Party. 

“Transfer Date” means the first day of the first calendar month after the Transfer Date Conditions 
Precedent set forth in Section 3.3 have been fulfilled. 

“Transfer Date Conditions Precedent” has the meaning set forth in Section 3.3. 

“Watch” has the meaning set forth in Section 9.5. 
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	Article One   DEFINITIONS
	1.1 Terms Defined in PPA.
	All capitalized terms used herein and not otherwise defined in Appendix A hereto shall have the meanings set forth, and shall be construed and interpreted in the manner described, in the PPA.

	1.2 Definitions.

	Article Two   TERM
	2.1 Term.
	2.2 Binding Nature.
	(a) Upon Execution Date.  This Assignment shall be effective and binding as of the Execution Date, but only to the extent required to give full effect to, and enforce, the rights and obligations of the Parties under:
	(i) Article One, Article Two, Article Six, Article Seven, Article Eight, Article Nine, Article Twelve, Article Thirteen, Article Fourteen, and Article Fifteen; and
	(ii) Section 3.3, Section 5.1, Section 5.2, Section 5.4 and Section 5.5.

	(b) Upon Effective Date.  This Assignment shall be in full force and effect, enforceable and binding in all respects, upon occurrence of the date on which all Assignment Conditions Precedent have been obtained or waived in writing by both Parties in a...

	2.3 Assignment Conditions Precedent.
	(a) The Effective Date shall occur after all the following “Assignment Conditions Precedent” have been obtained or waived in writing by both Parties by the deadlines set forth in Section 2.3(b):
	(i) The Seller under the PPA has provided its written consent to the assignment of the PPA without conditions unacceptable to the Parties, or either of them (“Consent Agreement(s)”); and
	(ii) CPUC Assignment Approval has been received by Assignor.  “CPUC Assignment Approval” means a final and non-appealable order of the CPUC, without conditions or modifications unacceptable to the Parties, or either of them, which contains the followi...
	(A) approves both the Assignment and the Consent Agreement(s) in their entirety, including payments to be made and obligations to be performed by Assignor under such Consent Agreement(s) and the PPA, [subject to CPUC review of PG&E’s administration of...
	(B) finds that, in the event that a Reassignment Date occurs, Assignor’s further procurement pursuant to the PPA, including payments to be made to enable PG&E to resume its obligations as the Buyer under the PPA, shall be fully treated as procurement ...


	(b) Assignment Conditions Precedent Delayed.  The Assignment Condition Precedent in Section 2.3(a)(i) must be obtained on or before [●] days from the Execution Date.  The Assignment Condition Precedent in Section 2.3(a)(ii) must be obtained on or befo...


	Article Three   ASSIGNMENT & ASSUMPTION
	3.1 Assignment.
	3.2 Acceptance and Assumption.
	3.3 Conditions Precedent to Transfer Date.
	(a) The Transfer Date will occur, and the Assignment Period commence, on the date on which all the following “Transfer Date Conditions Precedent” have been obtained or waived in writing by both Parties:
	(i) The Assignment Conditions Precedent have been obtained or waived in writing by both Parties in accordance with Section 2.3;
	(ii) Assignee has posted with Buyer the required Assignment Performance Assurance in accordance with Section 9.3; and
	(iii) The Parties have (A) completed the process required by the CAISO to transfer Scheduling Coordinator services and responsibilities for the Project from Assignor to Assignee, as required, (B) completed the process required by WREGIS to establish A...

	(b) Each Party shall use commercially reasonable efforts to satisfy the Transfer Date Condition Precedent in Section 3.3(a)(iii) by the applicable deadline set forth in Section 3.3(c).  Each Party shall, upon the other Party’s request, exercise commer...
	(c) If the Transfer Date has not occurred on or before [●] days after the Assignment Conditions Precedent have been obtained or waived in writing by both Parties in accordance with Section 2.3, then Assignor may terminate this Assignment effective upo...


	Article Four   COMPENSATION & PAYMENT
	4.1 Assignee Purchase Price.
	4.2 Monthly Assignor Payment.
	(a) In accordance with this Article Four, Assignor shall make a Monthly Assignor Payment to Assignee.  The “Monthly Assignor Payment” will be calculated as follows:

	4.3 Billing and Payment.
	(a) No later than [•] Business Days after the receipt of the Monthly Seller Invoice under the PPA, Assignee shall invoice the Assignor for the Monthly Assignor Payment.  Such invoice shall include reasonable proof that Assignee paid the Monthly Seller...
	(b) Payment of all undisputed amounts owed shall be due by forty-five (45) Business Days after receipt by Assignor of both Assignee’s invoice and reasonable proof that Assignee paid the Monthly Seller Invoice due under the PPA for the applicable month...

	4.4 Netting.
	4.5 Disputes and Adjustment of Invoices.

	Article Five   EVENTS OF DEFAULT; REMEDIES
	5.1 Events of Default.
	(a) A Party will be deemed a Defaulting Party upon the occurrence of any of the following events (each an “EOD”):
	(i) Solely with respect to Assignee, Assignee fails to satisfy the creditworthiness and collateral requirements and Assignee fails to provide alternate collateral acceptable to Assignor within ten (10) Business Days of Assignor’s written demand theref...
	(ii) Solely with respect to Assignee, an Event of Default arising from Assignee’s performance, or failure to perform, as Buyer occurs and is continuing under the PPA during the Assignment Period.
	(iii) Such Party applies for, consents to, or acquiesces in the appointment of a trustee, receiver or custodian of its assets, or the initiation of a bankruptcy, reorganization, debt arrangement, moratorium or any other proceeding under bankruptcy laws;
	(iv) absent the consent or acquiescence of the other Party, appointment of a trustee, receiver or custodian of such Party’s assets, or the initiation of a bankruptcy, reorganization, debt arrangement, moratorium or any other proceeding under bankruptc...
	(v) Such Party fails to pay an amount when due and such failure continues for ten (10) Business Days after Notice thereof is received by the Party failing to make such payment;
	(vi) Any representation or warranty made by such Party pursuant to Article Six is false or misleading in any material respect when made, if not cured within thirty (30) days after delivery of Notice from the other Party that any material representatio...
	(vii) Such Party consolidates or amalgamates with, or merges with or into, or transfers all or substantially all of its assets to another entity and at the time of such consolidation, amalgamation, merger or transfer, the resulting, surviving, or tran...
	(viii) Such Party fails to perform any of its material obligations or covenants under this Assignment not otherwise addressed in this Section 5.1, and such default (which is not otherwise specified to be an EOD hereunder) continues for thirty (30) day...


	5.2 Early Termination.
	(a) If and for as long as an EOD with respect to a Defaulting Party has occurred and is continuing, the other Party (“Non-Defaulting Party”) has the right to (i) by sending  Notice, designate a day, no earlier than the day such Notice is deemed to be ...
	(b) In the event of an early termination as a result of an EOD that occurs on or after the Transfer Date, the Non-Defaulting Party shall calculate, in a commercially reasonable manner, a Termination Payment as of the Early Termination Date.  The Non-D...
	(c) As soon as practicable after establishing an Early Termination Date with respect to an EOD that occurs on or after the Transfer Date, the Non-Defaulting Party shall Notify the Defaulting Party of the amount of the Termination Payment and whether t...
	(d) If the Defaulting Party disputes the Non-Defaulting Party’s calculation of the Termination Payment, in whole or in part, the Defaulting Party shall, within five (5) Business Days of receipt of the Non-Defaulting Party’s calculation of the Terminat...
	(e) Assignor may terminate this Assignment upon Notice to Assignee with no further liability or obligations to Assignee thereafter if the PPA is terminated for any reason other than an EOD of Assignee during the Assignment Period.

	5.3 Re-Assignment to Assignor.
	(a) Upon the occurrence of and during the continuance of an EOD, Assignor shall have the right, but not the obligation, to assume all rights and obligations of Buyer under the PPA that accrue or are incurred from and after the Reassignment Date.  For ...
	(b) If exercising its right under this Section 5.3, Assignor shall provide Assignee with [●] Business Days’ Notice of the date upon which the reassignment from Assignee to Assignor shall take place (“Reassignment Date”).
	(c) Assignee and Assignor each agree to execute and deliver such additional instruments and take such additional commercially reasonable steps as may reasonably be necessary to give effect to such reassignment, including prompt completion of, as appli...

	5.4 Rights and Remedies Are Cumulative.
	5.5 Waiver.

	Article Six   REPRESENTATIONS & WARRANTIES; COVENANTS
	6.1 Assignor Representations and Warranties.
	(a) The representations and warranties of Assignor as Buyer under the PPA remain true and correct.
	(b) The Conditions Precedent to the effectiveness of the PPA were met or waived by the parties to the PPA and the PPA is in full force and effect.
	(c) To Assignor’s knowledge, no Events of Default have occurred and are continuing under the PPA as of the Execution Date and no such Events of Default have occurred and are continuing under the PPA as of the Transfer Date except those set forth in As...

	6.2 Assignee Representations and Warranties.
	(a) it is duly organized, validly existing and in good standing under the Laws of the jurisdiction of its formation and is qualified to transact business in the State of California and in all jurisdictions where the ownership of its properties or its ...
	(b) it has all Governmental Approvals necessary for it to legally perform its obligations under this Assignment;
	(c) it has full power and authority to carry on its business as now conducted and to enter into, and carry out its obligations under this Assignment, and the execution, delivery and performance of this Assignment are within its powers, have been duly ...
	(d) execution and delivery of this Assignment and performance or compliance with any provision hereof will not result in the creation or imposition of any lien upon its properties, or a breach of, or constitute a default under, or give to any other Pe...
	(e) this Assignment and each other document executed and delivered in accordance with this Assignment constitutes its legally valid and binding obligation enforceable against it in accordance with its terms, subject to any Equitable Defenses;
	(f) it is not Bankrupt and there are no proceedings pending or being contemplated by it or, to its knowledge, threatened against it which would result in it being or becoming Bankrupt;
	(g) there is not pending or, to its knowledge, threatened against it or any of its Affiliates any legal proceedings that could materially adversely affect its ability to perform its obligations under this Assignment;
	(h) no Event of Default with respect to it has occurred and is continuing and no such event or circumstance would occur as a result of its entering into or performing its obligations under this Assignment;
	(i) it is a “forward contract merchant” within the meaning of the United States Bankruptcy Code (as in effect as of the Execution Date of this Assignment);
	(j) it has entered into this Assignment in connection with the conduct of its business and it has the capacity or the ability to make or take assignment of the PPA as provided in this Assignment; and
	(k) it is acting for its own account, has made its own independent decision to enter into this Assignment and as to whether this Assignment is appropriate or proper for it based upon its own judgment, is not relying upon the advice or recommendations ...

	6.3 General Covenants.
	(a) it shall continue to be duly organized, validly existing and in good standing under the Laws of the jurisdiction of its formation and qualified to conduct business in the State of California and in all jurisdictions where ownership of its properti...
	(b) it shall maintain (or obtain from time to time as required, including through renewal, as applicable) all Governmental Approvals necessary for it to legally perform its obligations under this Assignment; and
	(c) it shall perform its obligations under this Assignment in a manner that does not violate any of the terms and conditions in its governing documents, any contracts to which it is a party or any Law applicable to it.

	6.4 Assignee Covenants.
	(a) Assignee shall Notify Assignor in writing within one Business Day after any Event of Default under the PPA has occurred.
	(b) Assignee shall provide Assignor with a copy of every notice sent or received by Assignee under the PPA within one Business Day of sending or receiving such notices.
	(c) Assignee shall not propose any amendment to the PPA, consent to any Seller-requested amendment to the PPA, or grant any waiver of the rights or obligations of the parties under the PPA, without first obtaining Assignor’s written consent to such am...
	(d) Assignee shall not terminate the PPA, or provide a Seller with a notice of termination under the PPA, without prior written consent of Assignor.
	(e) Assignee shall not assign the PPA to any Person without Assignor’s prior written consent.
	(f) Assignee shall not accept or agree to Seller’s request for any change or modifications to the Project without Assignor’s prior written consent.
	(g) Assignee shall make the representations and warranties of the Buyer set forth in the PPA to the Seller as of the Transfer Date.


	Article Seven   FORCE MAJEURE
	7.1 Effect of Force Majeure.
	7.2 Notice of Force Majeure.
	7.3 Mitigation of Force Majeure.

	Article Eight   LIMITATIONS
	8.1 Limitations on Remedies, Liability and Damages.
	EXCEPT AS MAY OTHERWISE BE EXPRESSLY PROVIDED IN THIS ASSIGNMENT, THERE IS NO WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, AND ANY AND ALL IMPLIED WARRANTIES ARE DISCLAIMED.  THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASUR...


	Article Nine   CREDIT AND COLLATERAL REQUIREMENTS
	9.1 Assignor Financial Information.
	9.2 Assignee Financial Information.
	9.3 Assignment Performance Assurance.
	(a) Except to the extent an exception in Section 9.3(b) applies, Assignee agrees to deliver to Assignor the Assignment Performance Assurance prior to the Transfer Date and in the form of cash or Letter of Credit to secure its obligations under this As...
	(i) An amount equal to the “APP Credit Amount” which shall be calculated as the product of: (i) the Contract Quantity (MWh) under the PPA for the Contract Year in which the Transfer Date occurs, (ii) the Assignee Purchase Price, and (iii) 60/365; and
	(ii) An amount equal to five (5) percent of the product of (i) the sum of Contract Quantities (MWh) under the PPA for each Contract Year in the Assignment Period, and (ii) the Assignee Purchase Price (“Additional Credit Amount”).

	(b) The following exceptions shall apply:
	(i) If the Assignee has an Investment Grade Credit Rating, the Assignor may be willing to extend an unsecured credit line to the Assignee in an amount to be determined in Assignor’s reasonable discretion. If this unsecured credit line does not fully c...
	(ii) If the below criteria (A) – (C) are continuously met, Assignor shall waive the requirement to post the Additional Credit Amount:
	(A) Assignee’s customers are PG&E’s distribution and/or transmission customers, and PG&E is the billing agent for those customers; and
	(B) Assignee agrees to allow Assignor, as billing agent, to set off amounts due to Assignor by Assignee hereunder against Assignee customer revenues in the event of an EOD; and
	(C) Assignor is the Provider of Last Resort pursuant to Cal. Pub. Util. Code Section 451 and applicable law (“POLR”) for Assignee’s retail electric customers.

	(iii) If Assignor is no longer the POLR for Assignee’s retail electric customers, Assignee shall provide to, and maintain with Assignor the applicable amount described below, in addition to the APP Credit Amount, within thirty (30) Business Days follo...
	(A) If the remaining number of years in the Assignment Period is greater than or equal to ten (10) years, Assignee shall post a Letter of Credit or cash equal to the Additional Credit Amount.
	(B) If the remaining number of years in the Assignment Period is equal to or greater than five (5) years, and less than ten (10) years, Assignee shall post a Letter of Credit or cash equal to ten (10) percent of the product of (i) the sum of Contract ...
	(C) If the remaining number of years in the Assignment Period is less than five (5) years, Assignee shall post a Letter of Credit or cash equal to twenty (20) percent of the product of (i) the sum of Contract Quantities (MWh) in the PPA for each year ...


	(c) The amount of Assignment Performance Assurance required under this Assignment is not a limitation of damages.  For the avoidance of doubt, Assignor has no obligation to post collateral under this Assignment.
	(d) Assignor shall pay interest on cash held as Assignment Performance Assurance, at the Interest Rate and on the Interest Payment Date.  Assignor will transfer to Assignee all accrued Interest Amount on the unused cash Assignment Performance Assuranc...
	(e) For the avoidance of doubt, during the Assignment Period, Assignor shall have no obligations or responsibilities regarding any Performance Assurance or other collateral requirements between Assignee and Seller under the PPA.  Assignor shall not be...

	9.4 Grant of Security Interest; Remedies.
	9.5 Letters of Credit.
	(a) If Assignee has provided a Letter of Credit pursuant to any of the applicable provisions in this Article Nine, then Assignee shall renew or cause the renewal of each outstanding Letter of Credit on a timely basis in accordance with this Assignment.
	(b) In the event the issuer of such Letter of Credit at any time (i) fails to maintain the requirements of an Eligible LC Bank or Letter of Credit, (ii) indicates its intent not to renew such Letter of Credit, or (iii) fails to honor Assignor’s proper...
	(i) providing a substitute Letter of Credit that is issued by an Eligible LC Bank, other than the bank which is the subject of Assignor’s Notice to Assignee in Section 9.5(b) above, or
	(ii) posting cash.

	(c) If Assignee fails to Cure or if such Letter of Credit expires or terminates without a full draw thereon by Assignor, or fails or ceases to be in full force and effect at any time that such Letter of Credit is required pursuant to the terms of this...
	(d) Notwithstanding the foregoing in Section 9.5(b), if, at any time, the issuer of such Letter of Credit has a Credit Rating on “credit watch” negative or developing by S&P, or is on Moody’s “watch list” under review for downgrade or uncertain rating...
	(i) If the Parties do not agree to a Substitute Letter of Credit by the end of the Substitute Bank Period, then Assignor shall provide Assignee with Notice within five (5) Business Days following the expiration of the Substitute Bank Period (“Ineligib...
	(A) Assignor agrees to continue accepting the then currently outstanding Letter of Credit from the bank that is the subject of the LC Notice, but such bank shall no longer be an Eligible LC Bank (“Ineligible LC Bank”) and Assignor will not accept futu...
	(B) the bank that is the subject of the LC Notice is an Ineligible LC Bank and Assignee shall then have thirty (30) days from the date of Assignor’s Notice to Cure pursuant to Section 9.5(b) and, if Assignee fails to Cure, then the last paragraph in S...

	(ii) If the Parties have not agreed to a Substitute Letter of Credit and Assignor fails to provide a Notice during the Ineligible LC Bank Notice Period above, then Assignee may continue providing the Letter of Credit posted immediately prior to the LC...

	(e) In all cases, the reasonable costs and expenses of establishing, renewing, substituting, canceling, increasing, reducing, or otherwise administering the Letter of Credit shall be borne by Assignee.


	Article Ten   INDEMNITIES
	10.1 Indemnity by Assignor.
	10.2 Indemnity by Assignee.
	10.3 Notice of Claim.
	(a) Subject to the terms of this Assignment and upon obtaining knowledge of an Indemnifiable Loss for which it is entitled to indemnity under this Article Ten, the Party seeking indemnification hereunder (the “Indemnitee”) will promptly Notify the Par...
	(b) Notice of Third-Party Claim. If the Indemnitee receives Notice of the assertion or commencement of a Third Party Claim against it with respect to which the Indemnitor is obligated to provide indemnification under this Assignment, such Indemnitee w...
	(c) Direct Claim. Any Direct Claim must be asserted by giving the Indemnitor Notice thereof, stating the nature of such claim in reasonable detail and indicating the estimated amount, if practicable.  The Indemnitor will have a period of sixty (60) da...
	(d) Failure to Provide Notice.  A failure to give timely Notice or to include any specified information in any Notice as provided in this Section 10.4will not affect the rights or obligations of any Party hereunder except and only to the extent that, ...

	10.4 Defense of Third Party Claims.
	10.5 Subrogation of Rights.
	10.6 Rights and Remedies Cumulative.

	Article Eleven   RECORDS & AUDIT RIGHTS
	11.1 Records.
	11.2 General Audit Right.
	11.3 Data Request Cooperation.
	11.4 Meter Data.

	Article Twelve   ASSIGNMENT
	12.1 Assignment.
	(a) This Assignment shall be binding upon and inure to the benefit of the parties hereto and their respective successors and assigns.  Assignee will not assign this Assignment or its rights hereunder without the prior written consent of Assignor, whic...
	(b) Any direct change of control of Assignee or Assignee’s Parent (whether voluntary or by operation of Law) is deemed an assignment and shall require the prior written consent of Assignor which consent shall not be unreasonably conditioned, delayed o...
	(c) Any assignment or purported assignment in violation of this Article Twelveis void.


	Article Thirteen   CONFIDENTIALITY
	13.1 Confidentiality.
	(a) “Confidential Information” shall mean all information that either Party has furnished or is furnishing to the other Party in connection with this Assignment, which with respect to Assignee as Provider must in addition be clearly marked “Confidenti...
	(b) Permitted Disclosures.  Recipient agrees that it shall maintain the Confidential Information in strict confidence and that the Confidential Information shall not, without Provider’s prior written consent, be disclosed by Recipient or by its affili...
	(c) Non-Disclosure.  Recipient further agrees that it:
	(i) shall not disclose any Confidential Information provided to it by Provider to any third party for any purpose, except as provided in Section 13.1(e) below (or Section 13.1(b) above if a Representative is a third party);
	(ii) shall not distribute all or any portion of Confidential Information to any Representative for any purpose other than as permitted by Section 13.1(b) above; and
	(iii) shall destroy or return all such Confidential Information upon Provider’s request; provided that, each Party shall have the right to retain one copy of Confidential Information for regulatory compliance or legal purposes, and neither Party shall...

	(d) Exclusions to Confidential Information.  For purposes of this Article Thirteen, Confidential Information does not include information that:
	(i) is in the public domain at the time of the disclosure by Provider or is subsequently made available to the general public through no violation of this Article Thirteen by Recipient;
	(ii) Recipient can demonstrate was at the time of disclosure by Provider already in Recipient’s possession and was not acquired, directly or indirectly, from Provider on a confidential basis;
	(iii) is independently developed by Recipient without use of or reference to the Confidential Information; or
	(iv) is disclosed with the prior written consent of Provider.

	(e) Required and Permitted Disclosure.  Recipient agrees not to introduce (in whole or in part) into evidence or otherwise voluntarily disclose in any administrative or judicial proceeding, any Confidential Information, except as required by law or as...
	(i) to the extent practicable, to use reasonable efforts to Notify Provider prior to disclosure and to prevent or limit such disclosure; and
	(ii) if disclosure of such Confidential Information is required to prevent Recipient from being held in contempt or subject to other legal detriment, to furnish only such portion of the Confidential Information as it is legally compelled to disclose a...

	After using such reasonable efforts, Recipient shall not be prohibited from complying with the Required Disclosure and shall not be liable to the Provider for monetary or other damages incurred in connection with the Required Disclosure.
	In addition to the Required Disclosure, Assignor shall be permitted to disclose Confidential Information as follows:  (i) to Assignor’s Procurement Review Group (“PRG”), as defined in CPUC Decision (D) 02-08-071 and subject to confidential treatment b...
	(f) No license rights.  This Assignment and any Confidential Information used or disclosed hereunder shall not be construed as granting, expressly or by implication, Recipient any rights by license or otherwise to such Confidential Information or to a...
	(g) Publicity.  Subject to Sections 13.1(d) and 13.1(e), neither Party will disclose any information or make any news release, advertisement, public communication, response to media inquiry or other public statement regarding this Assignment and the C...
	(h) No Representations or Warranties.  Any Confidential Information exchanged under this Assignment shall carry no warranties or representations of any kind, either expressed or implied, unless specifically expressed per the terms of this Assignment.
	(i) Injunctive Relief.  Recipient acknowledges and agrees that, in the event of any breach of this Article Thirteen, Provider may be irreparably and immediately harmed and monetary damages may not be adequate to make Provider whole.  Accordingly, it i...
	(j) Waiver.  Any waiver of any provision of this Section 13.1, or a waiver of a breach hereof, must be in writing and signed by both Parties to be effective.  Any waiver of a breach of this Section 13.1, whether express or implied, shall not constitut...


	Article Fourteen   DISPUTE RESOLUTION
	14.1 Intent of the Parties.
	14.2 Management Negotiations.
	(a) The Parties will attempt in good faith to resolve any controversy or claim arising out of or relating to this Assignment or any related agreements by prompt negotiations between each Party’s Authorized Representative, or such other person designat...
	(b) Within five (5) Business Days of the Referral Date the Executives shall establish a mutually acceptable location and date, which date shall not be greater than thirty (30) calendar days from the Referral Date, to meet.  After the initial meeting d...
	(c) All communication and writing exchanged between the Parties in connection with these negotiations shall be confidential and shall not be used or referred to in any subsequent binding adjudicatory process between the Parties.
	(d) If the matter is not resolved within forty-five (45) calendar days of the Referral Date, or if the Party receiving the written request to meet, pursuant to Section 14.2(b), refuses or does not meet within the thirty (30) calendar day period specif...

	14.3 Mediation.
	14.4 Arbitration.
	(a) Each of the Parties shall submit to the arbitrator, in accordance with a schedule set by the arbitrator, offers in the form of the award it considers the arbitrator should make.  If the arbitrator requires the Parties to submit more than one such ...
	(b) The arbitrator shall have no authority to award punitive or exemplary damages or any other damages other than direct and actual damages and the other remedies contemplated by this Assignment.
	(c) The arbitrator’s award shall be made within nine (9) months of the filing of the notice of intention to arbitrate (demand) and the arbitrator shall agree to comply with this schedule before accepting appointment.  However, this time limit may be e...
	(d) The arbitrator shall have the authority to grant dispositive motions prior to the commencement of or following the completion of discovery if the arbitrator concludes that there is no material issue of fact pending before him.
	(e) Except as may be required by Law, neither a Party nor an arbitrator may disclose the existence, content, or results of any Arbitration hereunder without the prior written consent of both Parties.


	Article Fifteen   GENERAL PROVISIONS
	15.1 General.
	15.2 Further Assurances.
	15.3 Governing Law.
	15.4 Notices.
	15.5 Severability.
	15.6 Counterparts.
	15.7 Interpretation.
	(a) The term “including” means “including without limitation”; the terms “year” and “calendar year” mean the period of months from January 1 through and including December 31; the term “month” means a calendar month unless otherwise indicated, and a “...
	(b) Unless otherwise specified herein, where the consent of a Party is required, such consent shall not be unreasonably withheld or unreasonably delayed.
	(c) Unless otherwise specified herein, all references herein to any agreement or other document of any description shall be construed to give effect to amendments, supplements, modifications or any superseding agreement or document as then exist at th...
	(d) References in the singular include references in the plural and vice versa, pronouns having masculine or feminine gender will be deemed to include the other, and words denoting natural persons include partnerships, firms, companies, corporations, ...
	(e) Words not otherwise defined herein that have well known and generally accepted technical or trade meanings are used herein in accordance with such recognized meanings.  Words referring to market rules, activities and practice have the meaning gene...
	(f) References to a particular article, section, subsection, paragraph, subparagraph, appendix or attachment will, unless specified otherwise, be a reference to that article, section, subsection, paragraph, subparagraph, appendix or attachment in or t...
	(g) Any reference in this Assignment to any natural person, Governmental Authority, corporation, limited liability company, partnership or other legal entity includes its permitted successors and assigns or to any natural person, Governmental Authorit...
	(h) All references to dollars or “$” are to U.S. dollars.
	(i) When an action is required to be completed on a Business Day, such action must be completed prior to 5:00 p.m. on such day, Pacific prevailing time, and actions occurring after 5:00 p.m. (such as the delivery of a Notice) will be deemed to have oc...

	15.8 Authorized Representatives.
	15.9 No Dedication.
	“Additional Credit Amount” has the meaning set forth in Section 9.3.
	“APP Credit Amount” has the meaning set forth in Section 9.3.
	“Arbitration” has the meaning set forth in Section 14.3.
	“Assignee” has the meaning set forth in the preamble.
	“Assignee Group” has the meaning set forth in Section 10.1.
	“Assignee Purchase Price” has the meaning set forth in Section 4.1.
	“Assignment Conditions Precedent” has the meaning set forth in Section 2.3.
	“Assignment Performance Assurance” means the collateral provided by Assignee to Assignor to secure Assignee’s obligations hereunder in accordance with Article Nine.
	“Assignment Period” means the period of time that commences upon the Transfer Date and continues until the earlier of the Reassignment Date (if any) or the date on which the Delivery Term under the PPA has expired.
	“Assignor” has the meaning set forth in the preamble.
	“Assignor Group” has the meaning set forth in Section 10.2.
	“Authorized Representative” has the meaning set forth in Section 15.8.
	“Bankrupt” means with respect to any entity, such entity that (a) files a petition or otherwise commences, authorizes or acquiesces in the commencement of a proceeding or cause of action under any bankruptcy, insolvency, reorganization or similar Law,...
	“CAISO” means the California Independent System Operator Corporation or any successor entity performing similar functions.
	“CAISO Tariff” means the CAISO Fifth Replacement FERC Electric Tariff and protocol provisions, including any CAISO-published procedures or business practice manuals, as they may be amended, supplemented or replaced (in whole or in part) from time to t...
	“Confidential Information” has the meaning set forth in Section 13.1.
	“Consent Agreement” has the meaning set forth in Section 2.3.
	“CPUC” means the California Public Utilities Commission, or any successor entity performing similar functions.
	“CPUC Assignment Approval” has the meaning set forth in Section 2.3.
	“Credit Rating” means, with respect to any entity, (a) the rating then assigned to such entity’s unsecured senior long-term debt obligations (not supported by third party credit enhancements), or (b) if such entity does not have a rating for its unsec...
	“Cure” has the meaning set forth in Section 9.5.
	“Defaulting Party” means the Party that is subject to an EOD, as applicable.
	“Direct Claim” means any claim by an Indemnitee on account of an Indemnifiable Loss which does not result from a Third Party Claim.
	“Early Termination Date” has the meaning set forth in Section 5.2.
	“Effective Date” has the meaning set forth in Section 2.2.
	“Eligible LC Bank” means either a U.S. commercial bank, or a foreign bank issuing a Letter of Credit through its U.S. branch; and in each case the issuing U.S. commercial bank or foreign bank must be acceptable to Buyer in its sole discretion and such...
	“EOD” has the meaning set forth in Section 5.1.
	“Equitable Defenses” means any bankruptcy, insolvency, reorganization and other Laws affecting creditors’ rights generally, and with regard to equitable remedies, the discretion of the court before which proceedings to obtain same may be pending.
	“Execution Date” has the meaning set forth in the preamble.
	“Executive” has the meaning set forth in Section 14.2.
	“Force Majeure” means any event or circumstance which wholly or partly prevents or delays the performance of any material obligation arising under this Assignment, but only if and to the extent (i) such event is not within the reasonable control, dire...
	(a) Subject to the foregoing, events that could qualify as Force Majeure include, but are not limited to, the following:
	(i) acts of God, including landslide, lightning, earthquake, storm, hurricane, flood, drought, tornado, or other natural disasters and weather related events affecting an entire region which caused failure of performance;
	(ii) sabotage, riot, acts of terrorism, war and acts of public enemy;
	(iii) except as set forth in subsection (b)(ii) below, strikes, work stoppage or other labor disputes (in which case the affected Party shall have no obligation to settle the strike or labor dispute on terms it deems unreasonable); or
	(iv) restraint by court order or other Governmental Authority.

	(b) Force Majeure does not include:
	(i) a failure of performance of any Third Party, including Seller under the PPA;
	(ii) a strike, work stoppage or labor dispute limited only to any one or more of Assignee, Assignee’s Affiliates, or any other Third Party employed by Assignee;
	(iii) Assignee’s failure to obtain additional funds, including funds authorized by a state or the federal government or agencies thereof, to supplement the payments made by Assignor pursuant to this Assignment; and
	(iv) Assignee’s ability to purchase Product at a price less than the Assignee Purchase Price.

	“Governmental Approval” means all authorizations, consents, approvals, waivers, exceptions, variances, filings, permits, orders, licenses, exemptions, notices to and declarations of or with any Governmental Authority.
	“Governmental Authority” means any federal, state, local or municipal government, governmental department, commission, board, bureau, agency, or instrumentality, or any judicial, regulatory or administrative body, having jurisdiction as to the matter ...
	“Indemnifiable Loss” means any damages, claims, losses, liabilities, obligations, fines, penalties, costs and expenses, including reasonable legal, accounting and other expenses, and the costs and expenses of any actions, suits, proceedings, demands (...
	“Indemnitee” has the meaning set forth in Section 10.3.
	“Indemnitor” has the meaning set forth in Section 10.3.
	“Ineligible LC Bank Notice Period” has the meaning set forth in Section 9.5.
	“Initial Negotiation End Date” has the meaning set forth in Section 14.2.
	“Interest Rate” means the rate per annum equal to the “Monthly” Federal Funds Rate (as reset on a monthly basis based on the latest month for which such rate is available) as reported in Federal Reserve Bank Publication H.15-519, or its successor publ...
	“Investment Grade Credit Rating” means (a) a Credit Rating of BBB- or higher by S&P and Baa3 or higher by Moody’s if such entity is rated by both rating agencies or (b) a Credit Rating of BBB- or higher by S&P or Baa3 or higher by Moody’s if such enti...
	“Law” means any statute, law, treaty, rule, regulation, ordinance, code, Permit, enactment, injunction, order, writ, decision, authorization, judgment, decree or other legal or regulatory determination or restriction by a court or Governmental Authori...
	“LC Notice” has the meaning set forth in Section 9.5.
	“Manager” has the meaning set forth in Section 14.2.
	“Monthly Assignee Invoice Amount” has the meaning set forth in Section 4.2.
	“Monthly Assignor Payment” has the meaning set forth in Section 4.2.
	“Monthly MWh” has the meaning set forth in Section 4.2.
	“Monthly Payment Date” has the meaning set forth in Section 4.3.
	“Monthly Seller Invoice” means an invoice produced by Seller to Assignee in accordance with the terms of the PPA.
	“Non-Defaulting Party” has the meaning set forth in Section 5.2.
	“Notice” has the meaning set forth in Section 15.4.
	“Notice of Claim” has the meaning set forth in Section 10.3.
	“Notify” has the meaning set forth in Section 15.4.
	“Person” means an individual, partnership, joint venture, corporation, limited liability company, trust, association or unincorporated organization, or any Governmental Authority.
	“POLR” has the meaning set forth in Section 9.3.
	“PPA” means [describe PPA to be assigned].
	“PRG” has the meaning set forth in Section 13.1(e).
	“Provider” has the meaning set forth in Section 13.1(a).
	“Reassignment Date” has the meaning set forth in Section 5.3.
	“Recipient” has the meaning set forth in Section 13.1(a).
	“Referral Date” has the meaning set forth in Section 14.2.
	“Representatives” has the meaning set forth in Section 13.1(b).
	“Required Disclosure” has the meaning set forth in Section 13.1(e).
	“Scheduling Coordinator” has the meaning set forth in the CAISO Tariff.
	“Settlement Amount” means the amount equal to the aggregate of the Losses and Costs of the Non-Defaulting Party, offset by its Gains, if any, calculated by the Non-Defaulting Party as of the Early Termination Date, which the Non-Defaulting Party incur...
	“Substitute Bank Period” has the meaning set forth in Section 9.5.
	“Substitute Letter of Credit” has the meaning set forth in Section 9.5.
	“Term” has the meaning set forth in Section 2.1.
	“Termination Payment” means the payment amount equal to the sum of (a) and (b), where (a) is the Settlement Amount, as applicable, and (b) is the sum of all amounts owed by the Defaulting Party to the Non-Defaulting Party under this Assignment, less a...
	“Third Party” means a Person that is not a member of the Assignor Group or the Assignee Group.
	“Third Party Claim” means a claim, suit or similar demand by a Third Party.
	“Transfer Date” means the first day of the first calendar month after the Transfer Date Conditions Precedent set forth in Section 3.3 have been fulfilled.
	“Transfer Date Conditions Precedent” has the meaning set forth in Section 3.3.
	“Watch” has the meaning set forth in Section 9.5.
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